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I
t’s hard to imagine a more iconic representation for the 
quantum swing in the Canadian economy in the last 
18 months than the up-and-down fortunes of New 
York-based Kohlberg Kravis Roberts & Co. (KKR) 
in Canada. The legendary private equity firm’s forays 
into Canada earlier this decade, which involved buying 

and flipping name brands like Shoppers Drug Mart Corp. and 
Yellow Pages Group Co., made huge headlines and attendant 
profits.

But for all its acumen, KKR didn’t know when to quit. In 
2005, the firm invested $551 million (all figures US unless 
otherwise stated) in Toronto-based Masonite International 
Inc., a door manufacturer, at the height of the housing boom. 
KKR followed up by winning a bidding war for Air Canada’s 
maintenance division at a cost of $840 million.

In November, KKR was forced to write off its stake in the 
airline. And in March, Masonite – no longer able to afford the 
$2.7 billion in debt that KKR’s leveraged buyout imposed on 

In the midst of an unprecedented economic situation, the credit conundrum has been the catalyst 
for a vicious cycle that has turned the practice of restructuring upside down. But the restructuring 
Bar is meeting the many challenges of this difficult environment
By Julius Melnitzer
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the company – sought creditor protection. As part of the re-
structuring, KKR turned Masonite over to its lenders, wiping 
out the firm’s investment.

Arguably, it’s unfair to single out KKR. After all, the 
economic situation today is unprecedented. 

“Lots of viable businesses are going to be closed,” says Michael 
MacNaughton of Borden Ladner Gervais LLP (BLG). “That’s 
one of the most striking departures between the current 
recession and past experience.”

Behind it all is the pervasive lack of credit, which has become 
the catalyst for a vicious cycle that’s turned restructuring 
practice on its head. Put simply, practising insolvency and re-
structuring law isn’t what it used to be.

In the ’80s, insolvency was most often a bilateral process, 
involving the debtor and one financial institution. Not sur-
prisingly, receivership and secured creditor remedies drove the 
process. 

With the emergence of lending syndicates in the 1990s, 
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however, the dynamics became more complex as multi-party 
considerations arose. At the same time, the lender community 
became more specialized, making control of a distressed 
situation a more diffuse proposition.

“We had asset-based lenders for current assets, real estate 
lenders, leasing companies and others, all of whom may have 
had a substantial stake in a company,” says Kevin McElcheran 
of McCarthy Tétrault LLP.

Organized labour stepped in as well.
“Ever since the steel companies got into difficulty, the unions 

have been more active and the judges have been more concerned 
about employees,” says Jay Swartz of Davies Ward Phillips 
& Vineberg LLP. “So employees’ rights, pension issues, and 
post-retirement benefits will continue to be key drivers in the 
process.”

And this time around, the chance of government involve-
ment has risen.

“What we’re seeing is government a lot more willing to step 
in and fund bailouts in circumstances where they wouldn’t have 
touched a situation in the past,” Swartz says.

Also complicating the situation is the increased activism 
shown by boards.

“Directors are taking a larger role on the restructuring 
committee, they’ve come to understand the conflicts that may 
exist, and they’re more willing to replace management and deal 
with serious governance issues,” Swartz says.

In December 2008, for example, Pierre Karl Péladeau, son 
of the company’s father, and three other directors who were 
also on the board of Quebecor World’s parent stepped off the 
Quebecor World board, citing a conflict of interest.

As the restructuring phenomenon evolved, it became apparent 
that the relatively simple processes of receivership and insol-
vency were not suited to accommodating the host of disparate 
interests now likely to be involved. Instead, beginning in the 
1990s, the Companies’ Creditors Arrangement Act (CCAA) 
became the flavour of the day solution. 

“Lenders initially resisted the CCAA approach, but even-
tually became its greatest supporters because they grew to ap-
preciate its utility in getting optimal value from a distressed 
situation,” McElcheran says. “And what we all learned from 
the process was how to manage the multi-party restructuring 
process and move forward on consensus.”

But consensus may be a little harder to achieve this time 
around. Even worse, the sheer scope of the underlying economic 
problems could trump consensus, obfuscating the fundamen-
tal soundness of an enterprise and leaving it at the mercy of the 
liquidators.

At the heart of it all is the credit conundrum, a 
roadblock that appears very early when companies 
and their lawyers are contemplating restructuring 
these days.

“It’s difficult to even go into the restructuring process when 
companies can’t get credit,” says Derrick Tay of Ogilvy Renault 
LLP.

Michael MacNaughton; Borden Ladner  
Gervais LLP

“Potential purchasers 
don’t have access 

to financing to buy 
businesses in distress 
even if the businesses 
they’re looking at are 

fundamentally sound.”

Reprinted with permission from the July/August 2009 issue of Lexpert Magazine. © Thomson Reuters



RestRuctuRing’s new Age

The reason, of course, is that restructuring involves the 
continued existence of a business as a going concern with cash 
needs. Historically, these needs have been met by a ready market 
for DIP financing. But that’s changed.

“DIP financing is scarce these days,” Swartz says. “And even 
when it’s available, it’s usually on a very short timeline, so it’s 
hard to do a true restructuring.”

The key dynamic here, of course, is that lenders are at much 
greater risk themselves. Indeed, some of the institutions ac-
customed to providing DIP facilities are themselves in trouble. 
“GE used to be a big DIP lender, but now it has severely cut 
back its credit side,” says Sean Dunphy of Stikeman Elliott LLP. 
“They’ve never said they’re out of the business, but I can tell you 
that they’re not currently in it.”

McElcheran is of the same mind. “The last things lenders 
worried about their own situation want to finance are distressed 
assets,” he says.

And these days, even when lenders commit, there’s almost 
always at least a shadow of doubt about whether they’ll close. 
“If you need a letter of credit to backstop a settlement, for 
example, you might start asking yourself whether you can 
accept it from any American bank,” says Aubrey Kauffman of 
Fasken Martineau DuMoulin LLP. “If Bear Stearns, Merrill 
Lynch or Lehman Brothers were behind the credit a year ago, 
you wouldn’t even have asked the question.”

Exacerbating the problem is the debt-driven nature of the 
latest boom.

“We’re seeing many companies with difficult debt structures 
that we haven’t seen in the past, including first and second 
liens on corporate assets,” says Robert Chadwick of Goodmans 
LLP.

Then there’s the widespread nature of the current downturn 
and the almost unprecedented pace at which it emerged. “Other 
downturns have been more focused,” Kauffman says. “We’ve 
had the likes of real estate busts and the dot-com bubble burst, 
but nothing like this where the pain is so pervasive and we’ve 
gone from a position of unlimited liquidity to no liquidity in 
10 months.”

Making matters worse, exit financing may be 
hard to obtain even when DIP financing is 
available.

“Potential purchasers don’t have access to 
financing to buy businesses in distress even if the businesses 
they’re looking at are fundamentally sound,” Kauffman says.

By way of example, Kauffman contrasts his experience with 
Bowring, the gift shop and specialty chain that was restruc-
tured and sold as an operating business several years ago, and 

the fate of Linens ’n Things, whose recent troubles ended in a 
liquidation.

The one bright light in the exit scenario, however, is finding 
a strategic buyer with cash. Witness, for example, Abu Dhabi’s 
International Petroleum Investment Co.’s friendly take-over in 
February of Nova Chemicals Corp. for $2.3 billion, four times 
the target’s market value.

But even buyers with cash or access to financing are having 
difficulties valuing distressed assets.

“Historically, we’ve always had a sense of what assets, even 
troubled assets, were worth,” says Larry Robinson, QC, of Davis 
LLP. “But nowadays people charged with making the decision 
whether and to what extent to buy or lend are finding that it is 
very difficult to value assets.”

And when assets can be valued, today’s buyers are loath to pay 
premiums. Rather, what is at a premium is the number of buyers 
out there willing to buy distressed assets, even at bargain prices. 
The upshot is that restructuring lawyers have had to shift their 
focus.

“We’re looking a lot less at identifying an exit strategy and 
more at shifting everyone to surviving this terrible situation, 
preserving the business, and hopefully keeping the existing 
stakeholders in place long enough to find a better solution,” 
McElcheran says.

Otherwise, the scope of the restructuring process 
has also changed, as evidenced by the Nortel, 
Quebecor and Calpine CCAA filings.

“Many more companies have extensive US 
and international operations, so we’re seeing a lot of dual filings 
with joint jurisdiction,” Swartz says. “But if you’re dealing with 
the US, that imports a lot of the cost and delay that’s inherent 
in Chapter 11 proceedings.”

And it’s happening all across the country. “In the last year, the 
big difference in restructuring practice in BC is the emergence 
of cross-border elements,” says Kimberley Robertson of Lawson 
Lundell LLP.

The difficulty is that cross-border considerations are compli-
cating the mechanics of DIP financing.

“It’s not uncommon to have a single credit agreement govern 
DIP financing for related Canadian and US borrowers,” says 
Linc Rogers of Blake, Cassels & Graydon LLP. “But problems 
arise where the Canadian debtor is asked to provide a new, post-
filing guarantee of the obligations of a US affiliate or parent that 
includes pre-filing debt which has been rolled into the DIP.”

The optics of a domestic company guaranteeing the old 
debt of an American affiliate in financial difficulty has some 
features that are viscerally unpalatable to Canadians. Most im-
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portantly, the cross-guarantee potentially reduces the pool of 
assets available for unsecured Canadian creditors while shoring 
up the American company. 

“The dynamic created is that creditors of one company are 
being asked to give up value in favour of creditors of another 
company, which is contrary to principles of insolvency law 
whether in the cross-border context or otherwise,” McElcheran 
says. 

And the credit crunch means lenders are in a strong bargain-
ing position. “Where cross-collateralization is a condition of 
obtaining DIP financing, it becomes a very difficult issue that 
can amount to a choice between meeting the condition or liq-
uidating,” says Robin Schwill of Davies. “It’s a difficult spot for 
a judge whose only choice may be to call the bluff and see what 
happens, but most won’t take that risk because they tend to be 
on the cautious side.” 

Still, Schwill suggests that Canadian creditors could acquire 
more leverage in these circumstances if Canadian judges and 
stakeholders pushed back a little harder.

“My personal belief is that there’s room for pushback from 
Canadian judges regarding the terms on which they approve 
these things,” he says. “US courts and stakeholders are ac-
customed to the give and take because their proceedings are 
somewhat more adversarial, but we don’t see it in Canada very 
often in the context of DIP financing.”

Schwill may have a point, as became evident in the recent 
cross-border restructuring of InterTAN Canada Ltd., which 
had filed under the CCAA, and its US parent, Circuit City, 
which was subject to Chapter 11 proceedings.

After being advised that the US DIP lender would not advance 
in the absence of a cross-border guarantee, Justice Geoffrey 
Morawetz of the Ontario Superior Court of Justice authorized 
the security. Subsequently, by way of resolving a dispute, the 
DIP lender agreed that 50 per cent of any value obtained from 
Canadian collateral would be paid to the unsecured creditors’ 
committee appointed under Chapter 11. 

The CCAA monitor, Alvarez & Marsal Canada, then asked 
Justice Morawetz for an order prohibiting any payments to the 
US from the Canadian collateral without further order from 
the court. Justice Morawetz agreed, expressing concern that the 
original order was made on the strength of an assurance that 
the DIP loan depended on the full strength of the Canadian 
guarantee, half of which the DIP lender had now negotiated 
away.

“From the judge’s perspective, the DIP lender had crossed the 
line,” says McElcheran, who represented The Cadillac Fairview 
Corporation Limited, a creditor in the case.

As it happened, the US proceeds were sufficient to satisfy the 

DIP lender, making further resort to the Canadian court on 
this issue unnecessary. But some restructuring lawyers regard 
the brewing storm over cross-collateralization as overblown.

“This is not strictly speaking a cross-border issue,” Tay says. 
“It arises whenever you have structures that violate the prin-
ciples that prohibit putting money from one creditor’s pot into 
the pot of another. The issue is as old as time, and in the context 
of a restructuring it is neither new or insurmountable.”

Besides, Tay adds, it’s quite common now to have court 
orders tracking the movement of funds between Canada and 
the US. “The courts often create charges to protect against such 
movement, in the hope that the restructuring will succeed and 
it all becomes academic,” he says. “Most of the time the cross-
border guarantee is truly relevant only in the context of a real 
bankruptcy where creditors are fighting for every cent and 
trying to claim back value from other creditors.”

That may be, but restructuring lawyers would be well advised 
to read Justice Morawetz’s mid-April judgment in Re Indalex 
Limited, which sets out the factors (which have quickly become 
known as “The Indalex Principles”) relevant to determining the 
propriety of authorizing a guarantee in connection with a cross-
border DIP facility.

given the complications surrounding DIP 
financing and exit strategies, it shouldn’t be a 
surprise that the CCAA isn’t quite as popular a 
framework for restructuring as it used to be. 

Kevin McElcheran; McCarthy Tétrault LLP 
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Since the ’90s, CCAA filings were the preferred legal avenue 
by which companies large and small, including such household 
or former household names as Eaton’s, Air Canada, Stelco and 
Abitibi, bought the time necessary to continue operations while 
they restructured.

But the thinking is quite different these days. “In 2008, we 
saw at least two major Canadian restructurings – Ainsworth 
Lumber and Tembec Inc. – implemented under the Canada 
Business Corporations Act [CBCA],” says Tony DeMarinis of 
Torys LLP. “There were also others that were informally nego-
tiated and more are likely to come as both debtors and creditors 
try to avoid costly and protracted proceedings or are pushed to 
alternatives by the drying up of DIP funding.”

But insolvent companies can’t restructure under the CBCA, 
which means that organizations anticipating cash flow problems 
must act proactively. Many are doing so.

“The severity of the economic problems we face is forcing 
all businesses to review their financial condition to determine 
whether they can weather the storm,” DeMarinis says. “We’re 
seeing more pre-emptive steps than we have in the past and less 
of the unhealthy states of denial that characterized previous 
recessions and resulted in companies failing to act until their 
backs were to the wall.”

According to DeMarinis, the Ainsworth and Tembec re-
structurings were very successful.

“They were very fast, much more manageable than CCAA 
proceedings, and remained in the control of sophisticated 
parties at the table,” he says.

The CBCA also works from a reputational standpoint. 

“You’re not acknowledging insolvency, so there isn’t any of the 
stigma or real damage, like contractual default, that’s associ-
ated with it,” DeMarinis says. “There are no court-ordered re-
strictions on operations, you don’t have creditors and monitors 
watching every move, and the company remains in much greater 
control than it would under the CCAA.”

And if the process fails, the company hasn’t taken any 
backward steps other than incurring relatively small costs. “By 
contrast, if you don’t come up with a plan under the CCAA, it’s 
game over,” DeMarinis says. Basically, the CBCA allows issuers 
to exchange securities. That works well when a company’s 
main or only problem is public debt. Whether the difficulty 
is maturing debt that can’t be refinanced or overly restrictive 
covenants, debtors can make an exchange offer to noteholders 
or bondholders. And the legislation allows debtors to drag dis-
senters along, forcing the deal on them if necessary.

But the CBCA doesn’t work when the problem is private debt 
or trade creditors. 

“If the problem goes beyond having too much public debt, a 
simple CBCA restructuring or an informal workout may not be 
practical,” says Susan Grundy of Blakes.

Still, that doesn’t provoke a knee-jerk reaction to file under 
the CCAA as often as it might have in the past. “People are 
thinking hard about different ways to find solutions without 
resorting to formal legal processes,” says BLG’s MacNaughton.

And that translates into informal workouts. “What motivates 
workouts is an absence of other options, and that’s what we’re 
seeing out there right now,” Grundy says.

Arguably, no one is more motivated these days than a debtor’s 
bank, many of which have come to realize that, in the event of 
a filing, they are the most likely candidates as their client’s DIP 
lender.

“A borrower will come in and say ‘I know I’m over margin so if 
you want the keys, here they are, or you can give me more money 
and I’ll keep working’ — and the banks are just blinking,” says 
Dunphy. “There are no miracles outside the room, so everyone 
in that room has to deal with the same problems.”

Increasingly, lenders and borrowers are recognizing that the 
issues they face come down to cash flow.

“That leaves it to the parties to figure out a way to turn a non-
performing loan into a performing loan,” says Kenneth Kraft of 
Heenan Blaikie LLP. “And it’s happening, even if it means fees 
coming down and lenders’ forbearance of various rights. For one 
thing, it’s a lot less expensive than a CCAA filing that’s going to 
cost a minimum of six figures even for the most straightforward 
case.”

One way to keep a handle on CCAA costs is by resorting to 
the “pre-packaged proceeding.”
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“Generally speaking, that refers to a situation where the debtor 
has lined up all of the ducks and has a deal in place before ini-
tiating insolvency proceedings,” explains DeMarinis. “They’re 
used in the US much more frequently than they’ve been used in 
Canada, where they’re talked about far more often than they’re 
achieved. But now everyone wants to manage the proceedings 
closely and keep them short, and the pre-packaged approach is a 
good way to do it, so I think we’ll see more of these.”

Indeed, there’s a general sense that lawyers and their clients 
are adjusting to the new realities. “We’re seeing a lot of restruc-
turings that you’d never have thought possible in the past,” says 
Justin Fogarty of Bennett Jones LLP. “People are becoming a lot 
more rational in how they’re dealing with things.”

But given the conditions, restructuring – however effected – 
isn’t always feasible.

As the crisis goes on, “most observers are predicting 
we’ll be seeing fewer sales of companies as going 
concerns combined with an upsurge in liquida-
tions,” says Richard Orzy of Bennett Jones. 

But there’s a new risk here. As it turns out, Canadian judges 
are beginning to question the use of the CCAA, as opposed 
to the Bankruptcy and Insolvency Act (BIA), as an appropriate 
vehicle for liquidation. 

“There’s always been a core debate as to whether the CCAA 
or the BIA are more efficient mechanisms for liquidation,” says 

David Mann of Fraser Milner Casgrain LLP.
Critics of the CCAA approach suggest that where liquida-

tion is likely, the CCAA is an inappropriate vehicle, allowing 
companies to avoid addressing the inevitable. They believe that 
liquidation should properly occur under the auspices of the 
BIA, which provides rights, reviews and safeguards to creditors 
that are not found in the CCAA.

As it turns out, the controversy is the subtext of two recent 
conflicting decisions on whether stay extensions should be 
granted for initial orders made under the CCAA in the absence 
of the debtor having placed a plan of arrangement before the 
court. 

In Re Humber Valley Resort Corporation, the Trial Division 
of the Supreme Court of Newfoundland and Labrador decided 
to extend a stay where no plan of arrangement or outline of 
a plan of arrangement had been filed. The court granted the 
extension, primarily because without one the debtor resort was 
likely to fail.

The court stated that it was “satisfied that the present lack of 
a plan [was] not a reflection of a situation where the Applicant 
[had] engaged the Court only to defer liquidation without any 
real prospect of devising a plan acceptable to creditors.”

In Cliffs Over Maple Bay Investment Ltd. v. Fisgard Capital 
Corp., however, the British Columbia Court of Appeal was clear 
that a stay of proceedings “should not be granted or continued 
if the debtor company does not intend to propose a compromise 

Aubrey Kauffman; Fasken Martineau 
DuMoulin LLP 

Kimberley Robertson; Lawson Lundell LLP
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or arrangement” to its creditors.
“In my opinion, the ability of the court to grant or continue 

a stay under s. 11 [of the CCAA] is not a free-standing remedy 
that the court may grant whenever an insolvent company wishes 
to undertake a ‘restructuring,’ a term with a broad meaning 
including such things as refinancings, capital injections and 
assets sales and other downsizing,” the court wrote. “Rather, 
s. 11 is ancillary to the fundamental purpose of the CCAA, 
and a stay of proceedings freezing the rights of creditors should 
only be granted in furtherance of the CCAA’s fundamental 
purpose.”

That “fundamental purpose” envisaged creditor approval.
“I need not decide the point on this appeal,” the court wrote, 

“but I query whether the court should grant a stay under the 
CCAA to permit a sale, winding up or liquidation without 
requiring the matter to be voted upon by the creditors if the plan 
of arrangement intended to be made by the debtor company will 
simply propose that the net proceeds from the sale, winding up 
or liquidation be distributed to its creditors.”

According to Lawson Lundell’s Robertson, Cliffs Over Maple 
Bay reflects an unease over resort to the CCAA in the context 
of real estate projects. 

“Maple Bay involved the development of a site for residen-
tial units, an apartment, a hotel and a golf course,” she says. “A 
half-built project is not a going concern in the traditional sense 
except that it has to be completed, and there’s a bit of judicial 
flux over whether a CCAA filing is appropriate when such a 

project gets into difficulty.”
Mann says the BC and Newfoundland decisions are at 

odds.
“The two courts focused on different, yet equally prominent, 

underlying principles of the CCAA,” he said. “The BC decision 
placed importance on the Act’s intention to facilitate com-
promise, which necessarily requires evidence of a plan going 
forward. The Newfoundland decision looks at the ultimate 
goal from a different angle, noting that if the stay were not 
granted, the reorganization would fail.”

Mann argues that both perspectives have merit, but Tay of 
Ogilvy Renault points to a long history of jurisprudence that 
suggests the CCAA is purposive legislation that should be in-
terpreted broadly. 

“To me, the legislative objective is restructuring in whatever 
form it takes, and that doesn’t necessarily mean a plan but 
includes maximizing value by getting rid of non-performing 
parts by sale or restructuring,” he says. “It’s impossible, espe-
cially in complex cases, to say at an early stage that there defi-
nitely will be a plan of arrangement and what it’s going to look 
like. Courts should not deny an extension just because they 
can’t discern up front whether or not there’s going to be such 
a plan.”

Orzy is of much the same mind. “You have a fair number 
of CCAA liquidations that started as legitimate restructurings 
but just didn’t work,” he says.

Still, there’s no question that the CCAA lends itself to abuse 
because of the broad discretion available to judges in deciding 
whom to protect.

“It’s one thing to give priority to DIP loans, but now judges 
grant big charges for directors, for the retention of key employees, 
and even for payments to key suppliers,” says one veteran bank-
ruptcy lawyer. “The point is that the CCAA allows you to do 
things that receiverships don’t, but why should creditors agree 
to allow all these payments to other stakeholders if the only rea-
sonable outcome is a liquidation rather than a continuation of 
the business or some part of it that will provide a value-added 
solution for them?”

Andrew Kent of McMillan LLP says the BIA should be 
invoked when a restructuring fails. “If a CCAA plan doesn’t 
work out, and a blowout liquidation happens, the parties should 
be forced to flip over to the BIA, at least when the point of dis-
tributing the proceeds arrives,” he says.

To keep the debate in perspective, however, it’s important to 
be precise about exactly what meaning “liquidation” is given.

“People tend to confuse a going concern sale under the 
CCAA with the blowout liquidations we’ve seen for years in the 
context of receiverships,” says Edward Sellers of Osler, Hoskin 

“If a CCAA plan doesn’t 
work out, and a blowout 

liquidation happens, 
the parties should be 
forced to flip over to 

the BIA, at least when 
the point of distributing 

the proceeds arrives.”
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& Harcourt LLP. “There is a genuine debate about whether 
blowout piecemeal liquidations should happen in the CCAA 
context, but not where we’re talking about the sale of a business 
or parts of a business as going concerns. In that case, the mere 
fact that equity ownership changes doesn’t make the CCAA 
less appropriate.”

According to Kent, the social policy behind the CCAA 
has confused the issue. “There’s a view that it’s a bad thing to 
liquidate businesses because it causes such things as unemploy-
ment and dislocation, and that selling them as a going concern 
is preferable,” he says. “But from that perspective it’s a matter 
of indifference whether a reorganization results in the existing 
owners remaining in place or whether it results in a sale to new 
owners.”

A recurring problem has been that the CCAA doesn’t explic-
itly contemplate going concern dispositions, so it has been left 
to courts to create the framework. 

“Recent amendments to the CCAA, which are expected to 
come into force shortly, will explicitly validate a going concern 
sale,” Kent says.

Still, that doesn’t resolve the controversy over true liquida-
tions within a CCAA framework. The CCAA has been so 
employed, and many times, throughout Canada, although the 
frequency of the practice varies between jurisdictions.

“Using the CCAA for liquidations is more common in 
Ontario than in Alberta,” Mann says. “In Ontario, receiver-
ships face more labour issues than they might in Ontario, so the 

alternative mechanism that the CCAA provides is handy. For 
the past 20 years in Alberta, however, liquidations under the 
CCAA could occur only if extraordinary circumstances were 
present.”

For his part, Sellers acknowledges the deficiencies of the 
CCAA, but says there’s a middle ground. “There are cases 
where true priority disputes and entitlement issues can’t be ef-
fectively resolved through the plan mechanism in the CCAA,” 
he says, “but I’ve been involved in cases where the plan includes 
a method to resolve such disputes and that has avoided years of 
costly litigation.”

while some observers believe that the worst of 
the credit crunch may be over, others believe 
the light at the end of the tunnel is barely 
flickering.

“It’s beginning to ease a bit, but for a lot of people it’s still just 
really a case of finding a way to hang on,” says Bruce Leonard of 
Cassels Brock & Blackwell LLP.

Meanwhile, McElcheran is confident that the restructuring 
Bar is well-equipped to meet the challenges of a difficult and 
different restructuring environment.

“Lawyers have evolved with the changes in the financial world 
over the last quarter century,” he says. 

As they well might be. According to Clay Horner, Osler’s 
co-chair, restructuring practice is even more profitable than 
M&A. “In the US, M&A frequently results in significant 
premiums, but we see these less frequently in Canada,” he says. 
“So in the Canadian context a significant restructuring benefits 
a law firm more than an M&A transaction because the restruc-
turing takes an incredible amount of resources across the firm, it 
takes a long time to be concluded, it’s an intensely legal process, 
and the manner of compensation is similar to what you get in 
an M&A.”

If Horner is right, the recession could prove a boon to 
Canadian law firms. Thomson Reuters reports that bankrupt-
cy-related M&A deals have hit their highest level globally since 
August 2004, with 34 in March and 67 in the first quarter.

So while restructuring and insolvency practice may not be 
what it used to be, it certainly remains worth the effort.  

 
Julius Melnitzer is a Toronto-based legal affairs writer.

Linc Rogers; Blake, Cassels & Graydon LLP 
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