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I -- UPON COMMENCING: 

THE COURT: Good morning. Are you 

5 
ready to go? 

MR. TAY: Good morning. 

THE COURT: And Madam Reporter, you 

are ready? 

10 COURT REPORTER: Yes, Your Honour. 

THE COURT: Now, the reporter has 

requested that anybody who is addressing the court to 

please identify themselves before they start their 

15 
presentation. 

Mr. Tay, please proceed. 

MR. TAY: Thank you. 

20 
OPENING SUBMISaSIONS; · 

MR. TAY: Derrick Tay, on behalf of 

the Canadian companies. 

25 
When I first appeared before you, Your 

Honour, on this particular issue of the employee 

settlement, we had certain reservations. We said we did 

the best that we could to get the company or the parties 

30 as close together as possible but we recognize that Clause 

H2 was an issue and we also said, and so did the Monitor 

l\G 0087 (12/94) 
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that from our perspectives we would be happy with the 

agreement if H2 are not there because it was not an 

essential part of the deal. 

From your last Decision you have made it 

very clear that H2 is not acceptable given everyone's need 

for certainty and we certainly accept and agree with that 

and, as a consequence, the parties have entered into the 

exact same agreement without H2 in it. And so I stand 

here before you today wholeheartedly without reservation 

recommending to you that this agreement without the H2 

clause be approved. 

As we said at the last hearing, certainty is 

a huge issue and so I would like to address two things: 

One is that there is a new letter from the superintendent, 

in his capacity as Regulator of the Pension Plans, that 

the deal is good with this new agreement without H2 and, I 

stand to be corrected, no correction. So that's one point 

of clarification and certainty. The second .... 

THE COURT: Is that the 

Superintendent in all of its capacity? 

MR. TAY: No, no. No, I am coming 

to that. That's the second point. 

So the superintendent, small 's' as call it 
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as regulator. But all the parties are also depending upon 

this Order being effective and binding on the 

superintendent in all its other capacities, what we've 

previously called the big 'S' superintendent and I prefer 

to call it capital 'S' Superintendent. 

And Ms. McPhail is here on behalf of the 

Superintendent and it is all our understandings and 

expectations that the Superintendent is also bound by this 

order. 

MS. MCPHAIL: That's correct. 

MR. TAY: So if you could reflect 

that in your endorsement, Your Honour, that would, I 

think, go a very long way in terms of dealing with the 

question of certainty. 

I now Wqnt to focus on the realities of 

where we are today. Despite all the speculation and guess 

work that you may have seen in some affidavits, the 

reality is unless the deal is approved, come tomorrow, the 

company has no authority to continue making what you, 

yourself, have identified as preferred payments to the 

employee groups. There is no legal authority and we have 

no order of the Court authorizing us to do that. 

Without the settlement, the company will 
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have to contemplate very seriously terminating the pension 

plans in the very near future, because that is the only 

way we can terminate the accruing obligations to the 

estate. We don't want to do it but we will have no choice 

but to do it. That's the other·reality. 

The third reality is not so much a legal 

reality but a compassionate reality. It is vitally 

important that the people who are dependent on these 

benefits are given clarity and certainty so as to be able 

to plan their affairs and make alternative arrangements. 

They need to know how long their runway is, they need to 

be out of this present situation where there is a great 

cloud and people don't know whether they will get their 

prescriptions reimbursed tomorrow. 

The fou~th reality: This is not only the 

best deal available to the employee groups. It is the 

only deal available. That's a reality. And I would just 

add as an aside that while, obviously, it doesn't provide 

for a perfect solution, it is the best deal I have ever 

seen in terms of benefits in any liquidating CCWA. 

I'll come to the materials filed by Mr. 

Rochon. I guess I'll start with I'm not sure who he 

thinks he represents here. 
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THE COURT: Just a second. That's 

what I have from Mr. Rochon, this a Motion Record. Any 

f actum for today? 

MR. ROCHON: Yes, right. Your Honour, 

there is a further is affidavit that you should have as 

well which will be arriving shortly. It's not 

controversial; just it captures some developments and has 

comments and the answer in support. 

THE COURT: Thank you. 

MR. TAY: So I guess I'll start 

with I'm not sure who he represents other than the views 

of Ms. Erkhart(ph.) who has neither a legal interest in 

these proceedings nor any standing and from all evidence 

that she has put before this Court shows that she either 

refuses or cannot accept the realities of the situation 

that we're all faced with. All his supposed-clients are, 

in fact, represented by the court-appointed Rep. Counsel. 

They have not opted out; continue to be represented by 

Rep. Counsel. 

When I look at his objections, frankly, they 

should have been brought as a cross-motion; but be that as 

it may, they are what they are. But any suggestion that 

the benefits should continue or parties go back to the 
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table to negotiate a better deal is frankly naive and 

completely out of touch with reality. 

So when you look at where we are today, I 

suggest that you don't really even need to look at any of 

the voluminous materials in front of you. You have dealt 

with all of Mr. Rochon's objections previously and this 

should not be an opportunity to simply re-argue things 

that have already been argued. And to the extent that he 

deals with the issue of H2 and what may or may not be 

happening in Parliament and how real or unreal any of this 

stuff is, it's irrelevant because you have already dealt 

with the unacceptability of H2 and that should not be 

reargued again today. 

There is no reason why this Revised 

Settlement Agreement $hould not be approved according to 

your own Decision that you've released and all the parties 

with a legitimate interest in the proceedings support of 

the approval of this Revised Settlement. 

Now, I just want to close by making sure 

that the Court is aware of the very professional and 

responsible way that the rep-counsel that you appointed 

for the employees and the appointed representatives of the 

employee groups have behaved throughout this process in 
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trying to get the best deal with their constituencies. 

You recognize some of that in your decision earlier. It 

is unfortunate that in and, in fact, it's regrettable 

and unfair that in the course of performing these duties 

that Rep. Counsel and these representatives should have 

been subject to the amount of abuse by e-mail and 

telephone calls by the very people, by the very 

constituencies whom they are trying to help. And I 

thought I'd just bring that the Court's attention. 

Subject to any questions, you have, those 

are my submissions. 

THE COURT: Good morning, Ms. 

Philpott. 

MS. PHILPOTT: Good morning, Your 

Honour. Susan Philpott, on behalf of the Disabled 

Employees and the Former Employees. 

Your Honour, I do adopt Mr. Tay's 

submissions with respect to the Settlement Agreement and 

the fact that the revision is limited to the withdrawal of 

H2. It is identical in all other respects and is, 

therefore, we hope a matter that will be easily subject to 

your approval. 

Let me speak first about H2 and the 
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importance of that clause to our client, as you know it 

was in our original submissions and in the original 

agreement a very important provision. Our clients, both 

ori behalf of the disabled employees and on behalf of the 

former employees has been engaged in lobbying efforts to 

get changes to the Bankruptcy and Insolvency Act and the 

CCWA which will benefit their members into future; maybe 

not in this insolvency but, certainly, in other 

insolvencies and there remains a hope that those changes 

will happen. However, this Settlement Agreement gives 

important, significant and valuable benefits to all of our 

constituents and although the decision was not an easy 

one, as you'll see in that materials that were filed on 

behalf of the Disabled Employees and the Former employees 

this morning and last.night, the decision was not an easy 

one but all of the representatives, both Susan Kennedy and 

the other three for the Former Employees, Michael 

Campbell, Donald Sproule and David Archibald could not 

walk away from the significant and valuable benefits that 

were originally negotiated in the original Settlement 

Agreement. They could not imperil pensioners and disabled 

employees who rely heavily on the medical benefits that 

would be terminated today in the absence of the Settlement 
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1-
1 

- Agreement and the approval of that agreement. 

We took that very seriously, as did our 

client and through the weekend and through the days since 

5 your Decision was rendered, there had been significant 

soul searching and significant consultation with the group 

at large, you know, to extent that we were able to, given 

the time constraint, and with that input and through that 
10 

consultation, the representatives didn't take a vote. 

What they did was take into account the views of their 

constituencies and made a decision to enter into a Revised 

15 
Settlement Agreement without that important Clause H2. 

I also echo Mr. Tay's comments about the 

urgency of this matter and the need for a decision as soon 

as possible. These benefits are scheduled to end at 

20 midnight tonight. We've heard from numerous people who 

are terror-stricken at the possibility that these benefits 

will not be available to them tomorrow. 

The last thing I wanted to comment on was 
25 

the leave position that we see taken by Mr. Rochon on 

behalf of a small group of individuals who have been 

unhappy with the representation that they received from 

30 
Ms. Kennedy and the representation that they received from 

us. And I don't want to comment on it to any extent, 

L 

.O.G 0087 (12/94) 
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Kennedy is in the same position. She is desperate and 

5 anxious and worried about what's going to happen and she 

is doing her best to ensure that the interest of all is 

taken into account and taken cared of to the best her 

ability. 

The representation orders that you did grant 

to both Ms. Kennedy and the other three representatives 

for the Former Employees obviously do give her the 

15 authority and them the authority and us the authority to 

enter into these agreements despite these objections. And 

although there are objections, I suggest that they be 

given no weight. 

20 One f in~l comment about the material that 

you may not have seen from Ms. Erkhart, there is an 

affidavit in Mr. Rochon 1 s materials that she has filed .. 

Suffice to say that Ms. Kennedy is involved in the very 
25 

same lobbying efforts with the Parliament and she took 

into account in making her decision to go ahead with this 

agreement the position that we are in vis-a-vis any 

30 
legislative change, which is, there is nothing yet; there 

may be a promise from Mr. Flaherty, which you may have 
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seen in the materials but Ms. Kennedy was simply not 

prepared to rely on that and give up the possibility of 

providing her constituents with benefits for this year. 

questions. 

Wadsworth. 

Honour. 

I'll close with that unless there are any 

THE COURT: 

MS. PHILPOTT: 

THE COURT: 

MR. WADSWORTH: 

Thank you. 

Thank you. 

Good morning, Mr. 

Good morning, Your 

I guess the first thing that I should do is, 

if Mr. Rochon will advise that he is not standing here 

representing any CAW Canada members nor speaking on their 

behalf, my submission$ will be somewhat less? 

THE COURT: Mr. Rochon? 

MR. ROCHON: There are a couple of .CAS 

members that have approached us, retained our firm for the 

narrow purpose of advancing an objection to the Settlement 

Agreement. 

So perhaps Mr. Wadsworth has something more 

to say. 

THE COURT: You better take the long 
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route then. 

MR. WADSWORTH: I will do so. Thank you, 

Your Honour. 

This is not a small issue for the union. It 

is not just our statutory representation rights. It's not 

just the fact that we have rights under the Collective 

Agreement with respect to those members receiving long

term disability benefits. It's a much larger issue for 

the union, because the union is not dealing with just this 

case. The union has, as Your Honour knows, a number of 

matters that are before this Court with respect to 

insolvency proceedings and, certainly, with respect to our 

representation rights during collective bargaining, during 

arbitrations, and if it was presumed that each member 

would be able to objeqt solely on what my friend has put 

forward as a natural justice argument, labour relations, 

frankly, would come to a stand still. 

The issue surrounding the rights, which my 

friend describes as being extinguished, have already been 

addressed by this Court in the reasons released March 26. 

The litigation which is sought as being a right is only 

limited by what is set out in the Settlement Agreement. 

They are not extinguished. 
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With respect to the input of Clause H2, that 

was studied long before the reasons were issued March 26 

and it's not that we only turned our mind to it once the 

reasons were released on March 26 at 4 p.m. The potential 

that there would be opposition to its inclusion and that 

the Court may, in fact, did reject the agreement because 

H2 was there was known to us at the moment the document 

was signed. UCC in the Bonds made it very, very clear 

what their position would be. The ramifications of your 

potentially turning down the agreement because of H2 were 

known to us long before. 

With respect to the agreement now that H2 is 

excluded and the position taken by Mr. Rochon that you 

need simply extend the benefits for a 60-day period. When 

I was first speaking before Your Honour's issue on March 

4th and I said that I found it interesting that so many 

corporate-oriented lawyers were, in fact, speaking up for 

workers rights, I am now put in a position where I am 

going to return the favour. What is being asked for in 

the 60-day extension of benefits is essentially something 

for nothing and, in fact, for the other creditors, there's 

nothing for them in re-negotiating this agreement taking 

into account what Mr. Rochon's client's position is but 
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~ steps backwards in the negotiation process. There is 

nothing in it for them. So if it was unfair to them, 

given H2, the prospect of renegotiating and stepping 

backward is certainly going to be even more so. 

With respect to the right of individuals to 

object. There is not one part that my friend, Mr. 

Rochon's argument, that addresses the standing which he 

claims to have the tramps to Labour Relations Act and our 

position as exclusive bargaining agent for our members who 

are currently in the receipt of long-term disability 

benefits and incomes and, as such, with respect to any 

argument that he may be making on behalf of our members, 

we would ask that the Court dismiss any such arguments as 

they purport to apply to our members. 

The arg~ments that he is making with respect 

to the right to object are the same string of arguments 

that had been made in many prior cases. They failed 

there; they also failed to here. 

As for those retirees who have retained the 

CAW to act on their behalf on these proceedings, there is 

no silent majority. Our members and former members are 

very vocal and they are very aware. There is no evidence 

before this Court that supports the position that such a 

L 
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silent majority exists and it is merely based on 

speculation and innuendo. There is nothing unique about 

the 30-some LTD recipients that Mr. Rochon has received 

retainers from. Their issues and their rights are no 

different than the other 370 some LTD recipients. 

The arguments and suggested alternative 

courses of action which can be found at paragraphs 19 to 

25 of Mr. Rochon's factum are inaccurate, ill-considered 

and, in the end, harmful to the very people who are the 

subject of that argument. 

Mediation is not going to be of any 

assistance here, except to allow a few individuals to have 

direct access to negotiation process but that is why the 

Court appointed representative counsel and 

representatives. As it stood, this was a three-month 

negotiation process and the potential that individual 

beneficiaries would be able to seek their own counsel 

because there may be others out there who do not want to 

be presented by Mr. Rochon, who want their own counsel and 

they want to be at the table. Clearly, that prospect will 

make the situation entirely unwieldy. 

As you see in the affidavit of Ms. Johnson 

in our record, we are in full contact with those who we 
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represent, both by retainer and with respect to our 

statutory bargaining rights, and we have full awareness of 

what the effect of not having this agreement is going to 

have on our members. We would ask the court to approve 

the settlement and once again, I will ask, as I did the 

last hearing, without delay. 

Subject to any questions you might have, 

those are my submissions, Your Honour. 

THE COURT: 

MR. WADSWORTH: 

THE COURT: 

MR. JACQUES: 

Continuing Employees of Nortel. 

Thank you, Mr. Wadsworth. 

Thank you. 

Mr. Jacques, you're next? 

Arthur Jacques, for the 

We adopt the submissions of Mr. Tay, Mr. 

Wadsworth and Ms. Philpott and urge you accept the Amended 

Settlement Agreement. 

THE COURT: Thank you. 

MR. HIRSH: Good morning, Your 

Honour. 

THE COURT: Good morning. 

MR. HIRSH: It's Adam Hirsh for the 

Board of Directors. 

THE COURT: Yes, Mr. Hirsh. 
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MR. HIRSH: The Board fully supports 

the Applicant 1 s motions. This is an important date. 

There is a real and looming deadline. The board believes 

the amended agreement represents a fair, reasonable and 

practical solution to a number of challenging issues, it 

provides certainty to all stakeholders and 1 for that 

reason 1 the Board respect the request that the Court grant 

the relief sought and approve the agreement. 

submissions. 

Subject to any questions 1 those are my 

THE COURT: 

MR. ZYCH: 

Thank you. Mr. Zych? 

Thank you 1 Your Honour. 

For the record, Kevin Zych, for the Nortel Noteholder 

Group. 

Your Honour, my partner 1 Mr. Swan, was 

before you on the last hearing. 

THE COURT: Yes. 

MR. ZYCH: And you'll recall that he 

made a number of objections. Only one of those was H2. 

You sustained some of our objections and rejected others. 

So it's not as though we got everything that we wanted on 

the last hearing either. 

We have copies with our group and are 
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prepared to accept and recommend this Settlement Agreement 

to the Court. It is important to move ahead. In terms of 

what went on last time, I am going to refer to one 

sentence from your prior endorsement at paragraph 89. You 

said: 

"If the creditors are to be bound by 
the Settlement Agreement, they are 
entitled to know with certainty and 
finality the effect of the Settlement 
Agreement." 
(As read) . 

And my submission to you this morning, Your 

15 Honour, is that in order to approve the Settlement 

Agreement, you have to make a finding that these revised 

agreement gives that certainty and finality and addresses 

the concerns that you express in your endorsement released 

20 on the 26th. We believe that it does and we urge upon you 

to make that finding in your endorsement. 

In terms of the materials filed by Mr. 

Rochon, the extension of benefits for some period of time, 
25 

for some other negotiation to take place. To be clear, 

our clients object to any further extension of benefits 

after today other than pursuant to the Court approval of 

30 
the Revised Settlement Agreement. Our position is, and 

I'm not going to be any longer than this, but our position 
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~ is simple but straightforward. One of two things should 

I happen today: The Settlement Agreement should be approved 

in accordance with the terms of the draft Order that has 

been submitted where the benefits should cease the day. 

Subject to any questions you have, those are 

my submissions. 

THE COURT: Thank you. Mr . 

MacFarlane? 

MR. MACFARLANE: Your Honour, I appear on 

behalf of the interest of Committee of Unsecured Creditors 

and US Debtors, Chapter One proceedings; and as noted from 

the last time, one of the US debtors is Nortel Networks 

Inc., which is a major unsecured creditor and one of the 

largest secured creditor, Nortel Networks Limited. 

The Committee supports the Settlement 

Agreement that is now before Your Honour for approval, 

having H2 being removed. We encourage this Court to move 

forward with the approval of the agreement because but for 

the inclusion of H2 at the last hearing, Your Honour would 

have approved the agreement in the form before the Court. 

I adopt and support the submissions of Mr. 

Zych on behalf of Bondholders Committee and of Mr. Tay and 

the representative counsel. As Your Honour is well aware, 

L 
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this particular agreement that's before Your Honour was 

subject to a substantial negotiations for a prolonged 

period of time of great intensity from significant 

stakeholders and the only thing that kept all the parties 

apart at the last go around, really, was H2. That's now 

behind us and the prospect that Mr. Rochon has brought 

before the Court of yet - only that it was for yet another 

round of negotiations just isn't on from the Committees 

perspective and I emphatically support Mr. Zych's 

submissions that the option for Your Honour to today is to 

approve this agreement and we urge you to approve this 

agreement in its current form and the Order that is before 

Your Honour, or not approve it. The Committee is not 

prepared to enter into another round of negotiations. 

It's not prepared to so-call sweeten the deal because of 

the extraction of H2 and the myth that's being portrayed 

in Mr. Rochon's materials,· as is made quite clear before 

Your Honour, there is no linkage, there is no quid pro quo 

for H2. There is nothing even up by H2 being removed from 

the agreement and therefore it doesn't drive this Court 

and the other stakeholders to encourage further 

negotiations to so call sweeten the deal for the removal 

of H2. There is nothing really being given up at the end 
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I of the day. 

So, again, we urge this Court to move 

forward to approve Settlement Agreement today in order 

allow the benefits to continue to the former employees and 

the Nortel employees who are receiving disability payments 

past March 31 and to provide them with the assurance of 

certainly with respect to receiving those payments. 

Those are my submissions. Thank you, Your 

Honour. 

THE COURT: Thank you. Mr. 

Rosenberg? 

MR. ROSENBERG: Thank you. It 1 s Ken 

Rosenberg for the superintendent in its capacity as 

Administrator of the PBGF. I just wish to confirm to the 

Court our position on.the amended deal is the same on the 

previous deal, that we do not oppose the Settlement 

Agreement and as Mr. Starnino said, I believe a couple of 

times, it is a package deal with respect on our side, so 

our position remains the same with respect to the Amended 

Agreement. Thank you. 

THE COURT: Thank you. Mr. 

Carfagnini. 
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MR. C~.RFAGNINI : Your Honour, Jay 

Carfagnini for the Court-appointed Monitor. 

I wonder if it might be appropriate to 

address the Court at this in saying that we are in 

support, before we turn it over to Mr. Rochon. 

Page 23 

Your Honour, the Monitor has filed it's 42nd 

report in these proceedings and as the officer charged 

with overseeing these proceedings by direction of this 

Court, the Monitor supports approval of the Amended 

Settlement Agreement and, in fact, urges this Court to 

approve it. 

Your Honour, if I could, I'd like to make 

just three points: Reiterate, for the benefit of these 

Court, that the Amended Settlement Agreement is identical 

to the previous agreement except for the deletion of H2. 

The March 3rd motion was fully noticed. All aspects of the 

Settlement Agreement were before the Court and, indeed, 

were considered by this Court and but for H2 were dealt 

with fully in Your Honour's judgment. 

For ease of reference, Your Honour, I refer 

to paragraph 19 of the Monitor's report where the Monitor 

has attempted to summarize Your Honour's finding. I won't 

quote through them all here, obviously, but there is an 
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~ encapsulation there that I would urge you to consider 

because you found the Rep. Counsel have authority to 

represent the members of CAW. They represent their 

constituent's interest in accordance to the mandate. All 

of those findings, I believe, Your Honour ought to take 

into account on this motion. Nothing has changed. As Mr. 

Wadsworth has indicated, the reference to the new 

legislation, that was on the table on March 3rd; that has 

been on the table since day one and it was taken into 

account, I would submit, in your Decision. 

My second point, Your Honour, is that I 

think Your Honour can take comfort from the fact that all 

of the parties to the Amended Settlement Agreement and all 

of the companies, major stakeholder groups support this 

motion. And in that ~egard, Your Honour, I refer to 

paragraph 23 of the Monitor's Report. As why I say that, 

the Monitor supports approval of this Amended Settlement 

Agreement. 

Again, I don't need to read those reasons 

for you and factors for you. I think I can stop at point 

one, pending cessation of benefits in the absence of 

approval of the Agreement. 

It's fine for Mr. Rochon to say let the 
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~ payments continue while I try and find a way to negotiate 

this deal; but we, on behalf of the Monitor and the 

company have been clear with all constituents, absence 

approval of a comprehensive agreement, payments cease 

today. And that has been a consistent message. 

And the third and final submission I have is 

this, Your Honour. It relates to the finality and urgency 

and the need for resolution. Your Honour, I think it is 

beneficial to just, as a prelude to that, to refer to Mr. 

Rochon's affidavit and factum. There is no cross-motion 

brought. It's just the affidavit filed in these 

proceedings. And the criticism of the reps and the Rep. 

Counsel, Mr. Tay referred to it, Ms. Philpott made some 

reference, but I would urge upon Your Honour in the 

fullness of time to r~view those three affidavits because 

I think they are very telling. 

The first affidavit of Mr. Sproule, I'd 

ref er Your Honour particularly to paragraphs 5 and 8 where 

this representative reviewed the Decision himself, 

consulted with counsel, consulted with his consitituents. 

Paragraph 11, the exact feedback and in 

paragraph 15, Mr. Sproule has a representative appointed 

by this Court, says: 
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I am in support of this agreement, 
given all of the factors at play. 
(As read.) 
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The second affidavit, I urge Your Honour to 

take into account is that of Ms. Kennedy, who is the long-

term disability representative. She notes at paragraph 11 

the ongoing disagreement with this group .. Paragraph 13 I 

think is very telling. She recognizes a very difficult 

decision had to be made. And in paragraph 17 indicates 

that· the views of the small dissident group do not reflect 

those of her broader constituency. In paragraph 19, at 

15 the end of the day she is doing the best she can and makes 

20 

25 

30 

L 

a decision to support the agreement. 

And the third one, just for completeness, is 

the affidavit of Mr. Campbell and I'll just refer quickly 

to paragraph 7 in his ·affidavit: 

While this was a very difficult 
decision that I have spent many hours 
agonizing over, I am in full support 
of th_e Agreement . (As read. ) 

I just think Your Honour should be pointed 

to those very strong statements made by of the persons 

that this court charged with overseeing the 

responsibility. I would suggest this evidence 

unequivocally demonstrates, .together with the affidavit 
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evidence filed by Mr. Wadsworth on behalf of the CAW that 

all of those constituents have behaved fairly with reason 

and in a very dignified fashion. 

The fact is, Your Honour, this is the deal 

that has been negotiated. It·was a heavily negotiated by 

parties found to be authorized to do so. A deal was 

reached on very, very specific terms. There is no other 

deal to be negotiated, there is no more money and there is 

no appetite to open up these negotiations. From the 

Monitor's point of view, we need these issues resolved. 

We recognize all of these deals cannot be perfect. It is 

what has been achieved. Our stakeholders and the company 

and the Monitor need to move forward. We have very 

significant matters before us dealing with getting these 

deals closed, resolving claims, allocating the proceeds 

and paying money out to all of these constituents who are 

dependent on. 

So as I said earlier, as your court officer 

charged with overseeing this process and having 

participated in it, we think that it was a fair deal and 

we'd urge Your Honour to approve the agreement and do so 

today. 

If I could just consult with my partners? 
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Mr. Rubenstein just told me that Mr. Rochon 

just served the cross-motion. 

Your Honour, subject to any further 

questions from the Monitor's counsel, I have nothing 

further to add. 

THE COURT: Is there any party who 

wishes to speak in support of the motion? 

Mr. Rochon, would you like a couple of 

minutes to get yourself organized or you're ready to go? 

MR. ROCHON: I think we're about as 

good as we're going to get at this stage, Your Honour. 

THE COURT: Okay. 

MR. ROCHON: I know yesterday, Your 

Honour, you had made reference to cross-motion and a 

little late in the game but we did manage to prepare a 

cross-motion. I want to hand it up to Your Honour and 

provide my friends with that as well. It's been served 

electronically on the service list, I believe. And 

there's a further affidavit. 

THE COURT: Has any of your friends 

seen this before right now? 

MR. ROCHON: No. Well, Mr. Wadsworth 
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had it earlier in the submissions but I don't think he's 

had a chance to look at it. It basically memorializes .... 

THE COURT: In those circumstances, I 

think I like to sort of prepare myself so I'm going to 

take a brief recess, probably ten minutes, just to 

familiarize myself with what's in here. 

MR. ROCHON: I appreciate that, Your 

Honour. 

We also have a brief of authorities, but I'm 

not sure if Your Honour would like to see that as well. 

Honour. 

10 after 12. 

THE COURT: 

MR. ROCHON: 

THE COURT: 

Yes, yes. Thank you. 

Thank you so much, Your 

We shall start again at 

--- R E C E S S ---

25 - - - U P 0 N R E S U M I N G: 

THE COURT: 

MR. ROCHON: 

30 Honour. 

THE COURT: 

Okay, Mr. Rochon. 

Good afternoon, Your 

Good afternoon. 
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MR. ROCHON: I represent the objecting 

LTD Beneficiaries and we are requesting that the court 

adjourn .... 

THE COURT: I just want some 

clarification of that point in view of Mr. Wadsworth's 

submissions. 

MR. ROCHON: Yes, certainly. 

Well, as I mentioned during the course of 

Mr. Wadsworth's submissions, I believe there are a couple 

of individuals that are 36, 38 or so individuals who 

retained us. 

THE COURT: Two? 

MR. ROCHON: I believe there's a 

couple and if you like, I can get some further precision 

on that as to whether.or not it's two or three. 

THE COURT: I want that precision. 

MR. ROCHON: Okay. I will deliver. 

precision to Your Honour and will attempt to .... 

THE COURT: It doesn't have to be by 

way of affidavit. Just if you can get clarification but 

I'm certain that. you have it somewhere. 

MR. ROCHON: 

THE COURT: 

Certainly, we'll do that. 

And the total number in 
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the group? 

MR. ROCHON: I believe the total 

number now is 36 but I'll also confirm that. A couple had 

dropped out, Your Honour; a couple had added themselves. 

So I think that it's almost a neutral number. The same as 

the last time, approximately. 

THE COURT: And the opt-out number is 

still the same? The last information I had was one 

current employee and one former employee, I think. 

MR. ROCHON: 

information on that at all. 

I don't have any new 

So just with respect to the small number of 

CAW people that have retained us, you know, I understand 

that Mr. Wadsworth's point comes from the statute; you 

know, his right to be.the representative on behalf of 

those people is somewhat that's unfounded under the 

statute. I respect that. However, what we are doing here 

today is more of an exercise of a due process or 

fundamental justice and those considerations - those 

common-law considerations, in my submission, pervade and 

they'll be on the kind of the four corners of a statutory 

entitlement and the right to object. 

THE COURT: So is it your submission 
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then that you do have the standing to represent members of 

the CAW? 

MR. ROCHON: For the limited purpose 

of advancing an objection to this agreement. That is my 

position. 

So just again in my submissions then, we are 

seeking an adjournment of the approval of the amended 

agreement. I will elaborate on this further, that the 

actual notice of the removal of what was previously 

described as a fundamental term to the settlement, that 

is, to the February 8 settlement H2 clause, the actual 

notice of that event was only given late on Monday 

afternoon to the members that were under the purview of 

the representative counsel and they really only had a few 

hours to provide inpu~; all but to say there was 

effectively no notice at all even to that limited group. 

Now the notice, the e-mail that went out from Ms. Kennedy, 

who is the individual appointed to be the representative 

of that group, her e-mail list, as we know, is not all 400 

LTD members. It only covers a hundred and change 

individuals that have been communicating by way of e-mail. 

So not only was the notice infinitesimally short, it was 

also only to a small portion of the affected members. So 
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it is my submission that that constitutes no real notice 

at all. 

And the notice issue, as you know, from my 

earlier submissions has been an ongoing theme. Notice of 

the February gth deal came only after major financial 

disclosures in a subsequent report of the Monitors which 

came, I believe, around February 16 or 18 and then there 

was a notice letter to members that came in around the 

same time. In actual fact, there was only a matter of a 

few short days for this vulnerable group to consider the 

impact of the original deal. Now, there's been a 

substantial shift in the deal. A fundamental aspect of 

the deal has been pushed to the wayside and there was 

virtually no notice of this material change to the deal. 

So with.respect to the adjournment request, 

we are not asking for a lot of time, only 60 days, Your 

Honour, and during that time, the second part of my 

submission, that I'll be developing is that we're asking 

for an order to be made by this Court that the benefits, 

all benefits continue for a period of 60 days. This will 

have only marginal impact on the bondholders and the 

noteholders and the other stakeholders in the process. 

But what we received as a result of doing that is we have 
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a process that respects fundamental justice that cannot in 

any way said to be an abusive process because notice has 

been given, real notice has been given. A..Dd in addition 

to that, during this 60-day timeframe, it would be our 

intention to prevail upon what Your Honour order. 

Mr. Justice Collin Campbell has and there've 

been several other cases of major significance, and I 

would submit that this is a very significant case that has 

a potential to have very tragic consequences for a large 

group of vulnerable people, namely, the LTD people of 

Nortel. And so it is my respectful submission that a 

brief adjournment, continuation of benefits and seeking 

the time in Mr. Justice Collin Campbell, to try and 

mediate a solution, not just amongst the stakeholders 

because they are obviously very eager to get this deal 

done, but also involve the objectors. And I'm not saying 

that from the position of self-interest, but I've never 

seen this many objectors in any case; certainly, not 

within my eleven or so years of practising exclusively in 

the area of class actions. I've never seen more than a 

couple of objectors in any settlement backed for by any 

counsel. So they have 36 or 38, or something north of 30 

objectors - is truly something to take notice of. Just on 
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a numeric basis. 

THE COURT: On a numeric basis, I 

think I also have to into account that there is 

approximately 400 total LTD employees and close to 20,000 

pensioners. 

MR. ROCHON: Well, they reserve moving 

toward the question of the one representative counsel, 

representing the interest of the pensioners and the deal, 

as far as I can make out from the pensioner's perspective, 

is really reasonably palliative. It's something that's 

palatable in terms of the pensioner's interest; but when 

it comes to the LTDs, this disabled group, when you have 

38 of 400 and recognize that only a hundred or so are 

really active in communication with counsel, we're talking 

over a third of the disabled who have been actively 

involved in this process in following it have objected. 

They've come forward and retained our firm to oppose this 

deal. So that, in my respectful submission is a strong 

voice of dissention. And it's not only the numeric 

quality of that but when you consider the effort that 

these people have gone to voice their concern with respect 

to both the February 8 deal and now the further watered

down deal that removes a fundamental term that was 
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designed for the system down the road to get the benefits 

that they should have done in the first place, it's 

something to be noticed. 

And I know that the Court did take notice of 

our presence in your earlier reasons and you dedicated 

some time in your reasons to talk about the objectors. 

But we're here again to deal significantly worse for this 

group of people, and I'm talking about the whole 400 as 

voiced through the 30-odd objectors, and we're here to try 

and get this process on the right track not to derail it 

but to get it on the right track so that, you know, not 

only in the interest of the bondholders and the 

noteholders and Nortel, their interest in not having 

destructions and so forth, all those interests can be 

accommodated. We want to see those continued to be 

accommodated and we want protection for the most 

vulnerable in the group; that is, the LTDs. 

THE COURT: You've heard the 

submissions from a number of parties that benefits will 

not be provided for after today; that there is no 

agreement on an extension of funding absent the Settlement 

Agreement. In light of that, how am I to approach the 

arguments that have been put forward of the uncertainty 
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MR. ROCHON: Well, I suppose the 

uncertainty comes initially as a result, and in fact the 

reason of uncertainly, as a result of Your Honour not 

approving the deal and leaving only a comment toward the 

end of your reasons to the effect that, yeah, you 

recognize the timing as coming up to the cut-off date of 

March 31. Yet, Your Honour was prepared to accommodate 

the shortness of time between the release of your Decision 

on Friday and the cut off of benefits which could be 

potentially today by hearing, you know, the parties with 

respect to directions and advice from the Court. And I 

don't believe that that comment was intended to mean roo 

rules and better get their act in here and get on the same 

page; otherwise, the benefits will be cut off. I didn't 

take that from your Reasons. I took from your Reasons 

that the Court was prepared to have an open mind and 

explore ideas that would be presented by counsel, knowing 

that it was probably highly unlikely that a deal would 

happen in the course of one or two business days. 

THE COURT: I think the actual 

endorsement, if I am not mistaken, mentioned a functional 
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deadline today. 

lflR. ROCHON: A functional deadline? 

THE COURT: Yes. 

MR. ROCHON: Well, there was the 

looming deadline that you did ref er to. That's correct. 

THE COURT: Well, I do have major 

concerns about 'in the absence of obvious funding'. 

MR. ROCHON: Well, I wanted to address 

that to show Your Honour what the Court's options are with 

respect to that. I guess the first of three options is to 

maintain the status quo; that is, that the benefits would 

continue beyond March 31, today. And Your Honour is well 

aware of the history dating back to December '09 when a 

further funding agreement was reached. These steps are 

set out in our factum. And regarding the transfer of 

funds to the Canadian estate under the CFA, that funding 

did not provide funding for the pension medical and other 

benefits beyond March 31. While the CFA ensured funding 

for these benefits until March 31, it did not preclude 

additional funding for these benefits beyond the end of 

Ql, 2010. 

The CFA was approved by the Court following 

a hearing on January 21. The Order approving the CFA 

-------------------
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dated January 21 includes provision at paragraph 17 that 

the Court will in no way be precluded from ordering that 

Nortel continue to pay for benefits post March 31. So in 

terms of the looming deadline, yes, there is a deadline of 

March 31 but it will be something that would be easily 

attended to through an order of this Court simply saying, 

'I extend the benefits per paragraph 17 until May 31 or 

two months hence from today. So that would be the first 

safety valve, if you will, that could be employed by this 

Court and the jurisdiction this Court has to do that. 

Now, is there any money available? Well, in 

the 39th Report of the Monitor, it indicated that Nortel 

would received about 190 million USD under the CFA and the 

proposed settlement itself is going to use up about 44.2 

million US$ of the 190 to benefit the Former Employees and 

LTD Beneficiaries. And then the Monitor confirmed in its 

39th report that the Applicants have sufficient funds to 

meet their payment obligations under the Settlement 

Agreement. So we know that the funds are available to 

Nortel. So it's just a matter of making the order in 

order for that to become a reality. 

Now, the question is - the question begs, 

rather, what is the cost of doing this? Well, we had a 
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further calculation done by Ms. Erkhart in her 

supplemental materials that are filed before the Court 

that the actual cost to doing this would be rather 

insignificant, in the context of $6 billion settlement 

that we're dealing with and the actual cost of extending 

these benefits for two months. 

MR. TAY: Six billion dollars 

settlement? 

MR. ROCHON: Well, I'm talking about 

the locked box, the cash in US, Canada and UK. I mean, is 

there really any debate as to the ---Do you want to get 

into the locked box debate, Mr. Tay? 

THE COURT: Mr. Rochon, I'm not going 

to tolerate cross-talk between counsels. 

MR. ROCHON: 

THE COURT: 

to me. 

MR. ROCHON: 

THE COURT: 

I apologize. 

You make your submissions 

I apologize, Your Honour. 

I have been involved in 

this matter since its outset in January of \09. I have 

yet to see where there is any evidence that there is 

$6 billion available to the Canadian estate. 

MR. ROCHON: Okay. 
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THE COURT: There are a number of 

issues and if you had been here for the joint hearing this 

morning that preceded this one, I recognize was not the 

matter that you are involved in, you would have heard 

further comments about the allocation issues that are 

ongoing worldwide. But to suggest that six billion is 

available in this estate, I cannot accept that. 

MR. ROCHON: I should have said 

worldwide. I should have said worldwide, Your Honour. 

THE COURT: So you are returning then 

to what is the cost? 

MR. ROCHON: Yes. The cost has been 

estimated to be 9.5 million representing 7% of the 

available cash --I'm talking about Canada now-- as 

disclosed in the Appendix to the 35th Report of the 

Monitor. And as regards to the LTD Beneficiaries alone, 

the actual cost would be 2.5 million. 

The second safety valve in regards to the 

March 31 deadline would be as follows: That if the Court 

decide to not to make the order for Nortel to make 

continued payments, which is within this Court's 

jurisdiction, then a fund could be ordered to be 

established to fund medical, dental and other benefits 
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with amounts received, credited against the subsequent 

recovery against the estate. In other words, to create an 

advance against monies that would be coming to the 

Canadian estate. 

And third and finally with respect to the 

safety valves, that the hardship test could be amended to 

allow for reimbursement for high medical cost individuals; 

those individuals who would be incurring high medical 

costs in order to establish a more liberal basis for an 

expanded group of employees. 

Now, I understand that there is 

approximately, and I trust this is in the evidence, 

approximately 750,000 remaining in the Hardship Fund or 

that's been set aside for the Hardship Fund and that fund 

could be available to ease the burden for people that have 

a very substantial medical cost on an individual basis and 

we've heard evidence prior to this that some people got 

cost in excess of $3000 a month for the medical cost but 

it's not all of the LTDs that have those sorts of cost. 

My proposal is designed to inflict limited 

pain or no pain on stakeholders, you know, to provide a 

meaningful time through which we can participate in a 

court-ordered mediation. But this is in Campbell J.'s, as 
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we have suggested in our material. 

So I do not want to take anything away from 

my esteemed colleagues who have been representing the LTDs 

for correspondence to be sent out to this group of 

vulnerable people talking about for what would appear to 

be a fait accompli cutting off of benefits March 31, in my 

respectful submission, is unduly alarmist and has created 

situations of terror, as Ms. Philpott alerted the Court to 

amongst this group. There's no need for terror to spread 

amongst this group, in my respectful submission; not in 

these circumstances, Your Honour. 

THE COURT: You've also heard, Mr. 

Rochon, other parties say that the agreement should be or 

has to be approved today. Does this Court have any 

concerns that if your adjournment or 60-day extension is 

granted, does the Court have any assurances that $57 

million proposal will remain on the table? 

MR. ROCHON: Well, this is a essential 

process. The deal for the $57 million was achieved 

through the consensus of the parties that were at the 

table. It would be my expectations that - my expectation 

would be that the parties, including those that oppose the 

deal, would come together with good faith driving the 
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process in order to ensure that appropriate benefits flow 

to the LTDs from this deal. 

In giving up the H2 clause, there has been a 

significant weakening, in my respectful submission, of the 

benefits that flow to the LTD individuals. Yet, there was 

no corresponding benefit that came to these individuals 

after giving up that very significant right. And I pause 

there just to reflect on what was given up. From the last 

time I was making submissions here, March 3rd and 4th and 

subsequent, the only mention about a bill before the House 

of Commons, at Senate, was in relation to a single line. 

I believe it was, well, my friends had made - alerted the 

Court to this that there's a single line in the budget 

relating to the Conservative Government wanting to try and 

improve the bankruptcy laws. So that was really a glint 

in the eye of the government as we're seating March 3rd. 

But now there has been a new wind that's come into the 

House of Commons, the Senate and this Court should be made 

aware of those developments. And we've provided through 

Ms. Erkhart's affidavit and Ms. Wallace's affidavit that 

was delivered just a moment ago evidence that there is a 

Bill specifically drafted to deal with LTD, long-term 

disability individuals who find themselves in bankruptcy 
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positions involving bankruptcy. A.Lid the Bill speaks 

directly to this group that's here in the.court. 

So this is not wishy-washy, hope high in the 

sky expectations down the road. We're talking about a 

real benefit that's gone now for second reading as of 

yesterday. This is Art Eggleton's Bill I'm talking about. 

It has been debated in the Senate. Mr. Eggleton has made 

a major speech to the Senate. We've annexed a copy of 

that speech in the material of Ms. Wallace's affidavit and 

so it's a live issue. There's debate within the House of 

Commons as well on this and the Senior Ministers are 

filling questions around this issue and the bill that's 

currently before the Senate. 

So where does that leave us in terms of this 

LTD group? 

THE COURT: Yes, but that's back to 

the question I had. Do I have any assurance that the 57 

million remains and I just listened to a lengthy 

submission and I did not get an answer. 

MR. ROCHON: Well, there are no 

guarantees, if you will. But does the Court have 

authority under the provision, the reserve provision that 

I mentioned earlier this morning or this afternoon, to 
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make an order that Nortel, you know, pay the entire 

amount of its Holdback for instance, under the CFA 

funding? And that is something that is potentially open 

to the Court. The alternative is to consider what would 

happen if this matter went into bankruptcy. Is that 

something that these parties want or something that the 

Court controls? 

In my respectful submission, Your Honour, 

your hands have many levers and would be able, with the 

assistance of Campbell, J. in the context of a mediation, 

to effect a deal that doesn't leave the LTDs essentially 

on the street, living on $15,000 a year. 

So, as I mentioned a moment ago, substantial 

benefits were given up and as the Court is mindful of, 

when you're looking at approving a settlement, the court 

must be alive to the issue of what's that mix of benefits 

and burdens, what's the quid pro quo that the parties are 

giving up in order to achieve an agreement. 

So, in my respectful submission, the rights 

of the unsecured creditors as the major financial 

creditors, their rights as brought forward by Mr. 

MacFarlane and Mr. Swan in the early March hearings, those 

rights have been recognized by the Court and you certainly 
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recognize those rights in not approving a settlement that 

contain some degree of uncertainty with respect to the H2 

clause. However, the rights of the LTDs, these are the 

rights that I'm attempting to represent and I'm urging 

this Court to consider those rights when you are looking 

at the mix of benefits and burdens as you will do when you 

are deciding whether or not the agreement is one that 

should be approved or is blatantly unfair. 

So on the issue of the rapidity, the speed 

with which Representative Counsel have agreed to sign a 

deal with the removal of H2, that is something that causes 

us considerable cost. The negotiation process appears to 

have been, without casting aspersions, a race to the 

bottom with a common, the lowest common denominator. And 

it was quite obyious from your reasons, Your Honour, that 

the removal of H2 would have been something that would 

provide certainty for all the parties and that was 

something that was weighing in the Court's mind. But to 

remove it without a corresponding benefit especially in 

the light of all of the developments in the Parliament 

Hill, in my respectful submission, that seriously affected 

further of this vulnerable group and it's another reason 

that the agreement should not be approved and we should 
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Honour that you need some legal basis for making such an 

order. It's one thing to say, as you have done in your 

decision, that as part of a Settlement Agreement where you 

know there's give and take, that certain preferential or 

'preferred payments' as you characterized them could be 

made. But it is in the context of a settlement. I don't 

believe that it's a proper exercise of this Court's 

jurisdiction to simply say, 'You know what, because I have 

reserved unto myself the power to deal with these 

payments, that I'm just gonna order that these payments be 

made irrespective of whether or not they have legal 

priority or legal entitlement to be made. 

So Mr. Rochon's proposal, he says it's only 

9.5 million. I remember that the total consideration here 

and, you know, I'm just taking his number here at its face 

value; I'm not confirming or denying one way or the other. 

But the total consideration here is 57 million. So he is 

saying, you know what, although people took three months 

to argue about this and to get to a point where the give 

to the employees is 57 million, you just give 9.5 of that 

away so that it's gone and then we can sit down and we can 

talk and we can negotiate. 

And so this accusation of people being 
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unduly alarmist is simply people being realistic in 

dealing with the facts as they are as opposed to where we 

all wish the facts could be. What you've heard -- and 

then let us look at the other side of the equation. So he 

says, alright, that's the cost of the equation. The cost 

is you just take 9.5 million, you give it away. What do 

we get in return? Well, you can order people to just come 

together and cut the deal. 

You heard from the Bondholders, from the UCC 

there is no other deal. You've heard from me on behalf of 

the company, there is no other deal. It has taken all 

this time just to get to this point, to this deal. You've 

heard from the Monitor that there is no other deal. And 

so basically what he is saying is give 9.5 million away 

and then live with the uncertainty of what's gonna to 

happen thereafter because, hey, you know, if you do that 

somehow magically a better deal will occur and basically 

what is happening here is you have a small group trying to 

irrationality gamble the future and the well-being of the 

majority of this group which brings me back to the point I 

made earlier which is, I don't know what standing Mr. 

Rochon has here. Every single one of the persons that he 

purports to represent is represented by counsel today 
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either counsel through the union documents and by law, or 

counsels through your Order saying that these other people 

that will represent this group of ex-employees. And they 

are all saying approve the deal. 

And I will deal with the whole H2 thing in 

my reply in the bifurcated reply. But for now, I think in 

terms of the adjournment my submission to you is very 

simple. He is asking you to do something that there is no 

legal basis for doing and where every piece of responsible 

evidence before this court shows will end up in failure 

and which would result in hardship, even further hardship, 

to all the people who are involved in this deal. 

MS. PHILPOTT: Your Honour, I guess we 

stand here before you today with having signed the 

Settlement Agreement because we believe the others say, 

converse, when they say there is no other deal. As you 

know we negotiated long and hard to get the original deal 

and we were faced with momentous circumstances in the 

event that that deal was not resurrected and put in place 

to preserve benefits effective tomorrow. 

I guess I'd be thrilled if we could have 

gotten the extension of benefits in exchange for nothing; 
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but the reality is that we couldn't and we are here today 

with an agreement in place which, subject to your approval 

will fulfill the needs and interests of our constituents. 

The risk is, if the adjournment is granted and the deal 

falls off the table, that $57 million dollars disappears, 

we are left with nothing and that was the risk that we 

were not prepared to take when we signed the revised 

agreement. 

Thank you. 

THE COURT: Thank you. 

Mr. Wadsworth. 

MR. WADSWORTH: I provided an additional 

copy of the factum that we originally provided for the 

hearing that commenced March 3rd. You have it there. 

Your Honour, I'm just going to reference to 

particular paragraphs; they are 46, 47 and 48 on pages 10 

and 11 of our factum. With that in mind and just very 

briefly I'm going to, with respect to paragraph 48 on page 

11 in the James Bay Energy case, the highlighted passage: 

"The union's power to control the 
process includes the power to settle 
cases or bring cases to a conclusion 
in the course of arbitration process 
or to work out a solution with an 
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employer subject to compliance with 
the parameters of the legal duty of 
representation. /1 (As read.) 
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There is no common-law legal room here. So 

to the extent that Mr. Rochon purports to represent any of 

our members, clearly he does not. They certainly have the 

right to go to him to seek a second opinion but he has no 

right to stand before this Court and represent our members 

and he has provided no legal basis for his ability to do 

so. In fact, in our record at Tab 'C' there is a letter 

that I wrote to him on February 26 of this year advising 

him of our statutory rights and requesting that he direct 

any of our members who sought to retain him back to the 

union. I received no response to that. He was also fully 

aware during the course of the proceeding with respect to 

the prior Settlement Agreement. There are allegations 

and, certainly, they were put forth again here that the 

union is peer mongering in order to force our members into 

submission. They are baseless, they are untrue, and they 

are an insult. 

With respect to the references he made to 

the Canadian Funding Agreement and paragraph 17 of your 

Order relating to the that. It might be his unfamiliarity 

with this matter; but you will recall that specific 
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prevision was request in order to facilitate the 

negotiation and settlement that is before you today. 
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With respect to the rapidity of the decision 

to remove H2, I had already addressed that. We had been 

thinking about it from that date that we signed the 

agreement that we knew that it was going to be opposed and 

how would we deal with that. 

With respect to cut off of long-term 

disability incomes and that payments would come out of the 

Health and Welfare Trust. The problem is, without the 

deal, the payments come out of the Health and Welfare 

Trust and it gets depleted. Whereas by this agreement, 

it's Nortel that's paying those amounts and the amount in 

the Health and Welfare Trust stays intact. 

The rest of this primarily has to deal with 

a response or the reply from the original motion and I 

leave that for that time. 

Thank you, Your Honour. 

MR. ZYCH: Your Honour, I'll be very 

brief, responding only to the adjournment motion. 

We oppose the adjournment. We reiterate 

what our position was on the main motion, which is, one of 
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two things needs to happen today: Either this agreement 

gets approved or the benefits end today. If the Court is 

inclined to grant the adjournment, I think what the Court 

should do is dismiss the motion. The benefits should 

terminate and cease to be paid; and if Mr. Rochon or 

whomever wants to engage in yet another negotiation, we'll 

do it from the same footing which is a stayed, unsecured 

creditor who is not getting paid anything. 

Those are my submissions on the adjournment 

request. Thank you. 

THE COURT: Thank you. 

MR. MACFARLANE: Your Honour, I support 

the submissions that come from the bonds. 

Mr. Rochon's request for an adjournment I 

think Your Honour has picked up on certainly just creates 

more uncertainty to the process than creating uncertainty 

- it opens the doors for potential negotiations. We don't 

know what might happen. Our clients, the Bond, negotiate 

a deal. They are not prepared to enter into any further 

negotiations; and as Mr. Tay has pointed out, using 

dollars that are part of a Settlement Agreement to 

potentially fund an interim period and deplete the pool 
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that otherwise would be for settlement. So the request of 

Mr. Rochon's is a complete opposite. It creates more 

uncertainty than it does for any finality of the process. 

THE COURT: Thank you. 

MR. MARTIN: May I, please. 

THE COURT: Yes, Sir. 

MR. MARTIN: Thank you. 

As you recall, I've voiced my objections 

on .... 

THE COURT: Just for the Reporter, 

you have to identify yourself. 

MR. MARTIN: Yes, Sir, sorry. 

Guy Martin, representative for Marie Joe 

Perreault, LTD Beneficiary, also member of the Canadian 

Office Workers Union; and by the way, I am not her 

representative from the Union to actually take her defence 

in to you. 

So basically where is our Union 

Representatives talking here on her behalf? Nowhere. 

That's one. 

Two. My objections that I voiced March 5th 

still stand. I said that the Superintendent should not be 

----------------
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bound because there is still the possibility that Nortel 

will survive with its remaining assets as is. The sales 

of the LG Nortel Division showed a 50% increase over the 

month of February. 

THE COURT: 

MR. MARTIN: 

THE COURT: 

Mr. Martin. 

Yes. 

I don't want to interrupt 

you other than just to make certain that the process we 

are at now is hearing reply argument to Mr. Rochon's 

request for an adjournment. 

MR. MARTIN: And my position right 

now, mostly, is with respect to the adjournment because 

some of my points are related to the accuracy of the 

financial reports we were given in order to assess the 

real value of the Nortel assets. Now, the problem I see 

in there, as I already voiced March 5th, is the fact that 

since I could see from the trust fund that $37 million 

were missing and there was not a single note in the 

financial records that gave the terms and conditions by 

which local was able to get a loan from there, for me, it 

was sufficient information to request that we get audited 

financial reports. Now, since Nortel applied for court 

protection on January 2009, preferred payments and 
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transactions with linked commercial parties can be 

recalled by the Monitor or the superintendent two years 

prior to that date. Now, since there is a possible 

mishandling of the trust fund favouring Nortel as a 

transaction with a linked party, as it was also the 

manager for the trust fund, I also would request a recess 

for a reason that I would like to have the financial 

reports for 2007 and 2008, on top of 2009 which, by the 

way, the 39th Report from the Monitor has promised as best 

as they could to issue today and which we don't have 

already. 

Now, the problem I see on there is that in 

order to find out exactly what happened to the money that 

was being handled by Nortel for its beneficiaries, we need 

to cross-reference Nortel's financial reports with the 

trust funds financial reports. This is something we 

learned about - we learned from the Lehman Brothers 

Bankruptcy in United States. There is no way you can 

actually understand what is happening by taking an 

instantaneous snapshot of the financial report and figure 

out what is the real net value of the company. It simply 

doesn't work. You have to follow the cashflow evolving 

over time and the only way to achieve that is to audit the 
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reports. 

That's my major concern and then I am here; 

I haven't slept last night. I learned about this whole 

procedure only last evening. I go all the way here 

without sleeping so I could actually voice my opinion and 

I find it very, very unsettling that with three phone 

numbers, two e-mail addresses and one civic address, 

neither I or Marie Joe Perreault got any word of any 

arrangement signed, any court hearing now. I found out by 

Googling by accident but were paragraphed on Koskie 

Minsky's website. And that was all the information I 

could get. Nobody from Ernst & Young or Nortel or Ogilvy 

Renault or Koskie Minsky, not even Sue Kennedy ever tried 

contacting any of us. Thank you. 

THE COURT: 

MR. CARFAGNINI : 

Yes, Mr. Carfagnini. 

Your Honour, the Monitor. 

I have nothing further to add other than we oppose the 

adjournment. 

THE COURT: Thank you. 

Mr. Rochon, the following endorsement is on 

your Notice of Motion. 

The request for adjourrnent is denied. Brief 
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reasons will be provided later and we'll 

deal with B and C in the forms of the 

upcoming disposition. 

It is quarter after one. Mr. Tay, how long 

would you expect today? 

MR. TAY: Two minutes. 

THE COURT: And then there may be 

some others and accommodations will be provided. 

We will take a break for 45 minutes and 

start again at 2 o'clock. That should give some people to 

get a little bit of food downstairs. 

Thank you. 

--- R E C E S S ---

U P 0 N R E S U M I N G: 

THE COURT: Mr. Tay. 

MR. TAY: I'll be extremely brief 

in my second part of the bifurcated response. I'm gonna 

touch on two things that Mr. Rochon raised. One is the 

question of 'notice' and, as Your Honour knows, there was 

comprehensive notice processed for the March 3 Settlement 

Approval Motion that was implemented by the Monitor, in 
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accordance with the Order of this Court granted February 

9th and since the only change here is the removal of H2, 

then our position is, and we would appreciate an 

endorsement from the Court and parties have agreed to some 

language that we'll hand up to you, if you are so inclined 

to approve this motion, stating that notice and service 

with respect to the March 3 Settlement Approval Motion is 

sufficient for all purposes, including for validating 

service of this motion. So that is our position in 

respect to the Notice. 

With respect to H2, unless my memory 

deceives me, I don't recall Mr. Rochon saying anything 

about H2 in his previous presentation as to how important 

H2 was and now he's the champion of H2; and, really, all 

the comments that he's making and Ms. Erkhart is making is 

her evidence about the movement in the legislative process 

et cetera, all of which simply shows the correctness of 

your decision that H2 really undermines the certainty that 

all parties are seeking to have as part of this Settlement 

Agreement. And so all these arguments are irrelevant 

because you've already decided that H2, even in Mr. 

Rochon's version, the watered down situation on March 3, 

even then, that was unacceptable given that all he said is 
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even more unacceptable now but you've already decided then 

and that's all water under the bridge. But I do want to 

make it clear that, you know, the key ingredient here is 

the certainty and it's all the parties' understanding and 

expectations that this agreement, once and for all, deals 

with all the issues covered by this agreement. And that 

is the basis on which everyone is entering into this 

Settlement Agreement. 

So I'm not sure that Mr. Rochon actually 

made any legal arguments that I have to respond to, so 

those are my submissions. 

THE COURT: Thank you. Ms. 

Philpott. 

MS. PHILPOTT: Thank you, Your Honour. 

Just a few brief comments and then I support and adopt 

what Mr. Tay has said. 

I am reluctant to dignify Mr. Rochon 

aspersions really with any real response. What I will say 

is that if only Mr. Rochon could stand in our shoes, he 

might know, he might realize, he might recognize that 

there are real limitations and real constraints in this 

process including monetary constraints, financial 

constraints, timing constraints and the constraints of the 
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obligation that we have to thousands of people. Those 

obligations we think we respect when we signed the 

Settlement Agreement. 

The second point is that the instructions 

that we received, our instructions from the 

representatives, we are not obligated; in fact, we're 

required to take instructions from the Court-appointed 

Representatives. They have the obligation to represent 

the interest of the entire group and the evidence that's 

before you in the affidavits of the three representatives 

who've sworn affidavits for this particular motion is 

clear that they have undertaken that duty very, very 

carefully and with determination. 

The third point that I would make is in 

response to Mr. Rochon's comment that the removal of H2 

was basically palatable to the pensioners and again, the 

evidence speaks for itself on that. The inclusion of H2 

in the original agreement was of utmost importance to the 

pensioners; they are engaged in a significant lobbying 

efforts to attain changes to the BIA that benefit them and 

as Mr. Sproule's affidavit is clear, giving up H2 was 

painful, to say the least, but it was done because the 

choice was nothing. So I would ask that you dismiss Mr. 
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Rochon's objections and again approve the Settlement 

Agreement as revised by the parties. Thank you. 

THE COURT: Mr. Wadsworth. 
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MR. WADSWORTH: Very briefly. Those who 

were instructing Mr. Rochon, unfortunately, are trying to 

stand in our shoes and we're not particularly happy with 

it, I think made that clear at this point. 

Just referring to the original March 26 

Order, you can, if you wish, turn to it but the references 

are simply at paragraphs 80 and 82 and it's one of the 

issues that seemed to be of significance to those who are 

opposing, but the Court found that the third party 

releases were, in fact, necessary and connected to the 

resolution of the claims against the Applicants. They 

were not overly broad or offensive to public policy. So 

that has already been looked at, those releases and their 

inclusion as part of the deal overall. 

The paragraphs 83 to 95, the Court has 

already made its mind clear with respect to the inclusion 

of H2 and, certainly, the UCC and the Bonds have made 

their views clear with respect to that. Nothing new has 

been offered here by those opposing which would of fer a 

real chance for a better deal for LTD Recipients, given 



Court File No. 09-7950-00CL Page 68 

the court's view. Given this, the request for the 

rejection of the agreement should be rejected and we ask 

that you do so. 

Thank you, Your Honour. 

MR. MACFARLANE: On behalf of the 

Committee, I particularly support Mr. Tay's submissions on 

the 'notice'. We think there's been ample notice, given 

of this motion given that the agreement is identical, 

except for H2 from the motion that was before on 3rd, 4th 

and 5th. 

We also support Mr. Tay's second submissions 

with respect to the key ingredient of this agreement which 

is the need for certainty. And, again, as Mr. Zych took 

Your Honour to your Endorsement at paragraph 89, that last 

sentence is very important given some of the evidence 

that's been put before the Court today by the presenting 

LTDs that if the creditors are to be bound by this 

Settlement Agreement, they are entitled to know with 

certainty and finality the effect of the Settlement 

Agreement and, therefore, you know, the creditors and the 

effect that stakeholders need to know with certainty that 

this finally deal with the issues that are in dispute 

between the parties forever, to bring a resolution to 
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these issues and it can't be resurrected at a later time. 

Those are all my submissions. 

THE COURT: Thank you. Mr. 

Carfagnini. 

MR . CARF.Z\.GNINI : Just to conlcude, Your 

Honour. Jay Carfagnini, for the Monitor. 

The Notice on the notice point. The process 

was approved and followed and Your Honour so found in his 

earlier endorsement .. For the record, your endorsement was 

posted on the Monitor's website last Friday evening; the 

same day it was released. And the last point, Your 

Honour, is that this Settlement Agreement, as has been 

said is a comprehensive Settlement Agreement. It deals 

with all employees, former employees, pensioners and 

balances all of their interests, including those employees 

who are still working at Nortel, and you should not lose 

sight of that. I have no other submission. 

THE COURT: Thank you very much. 

Mr. Tay, you did mention you have some 

language that you wanted me to consider? 

MR. TAY: Oh, Ms. Tam will do that. 

MS. STAM: Your Honour, if it's 

helpful, I can hand up to you, a draft order; there have 
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been a few agreed upon changes that have been written in. 

THE COURT: I have to look at it and 

take a break. 

MS. STAM: Yes. In the event that 

Your Honour is inclined to grant the company's motion, 

we've also discussed some suggested language to be 

incorporated into the endorsement both with respect to Mr. 

Tay's point on the Notice as well as the points that Ms. 

Huff raised with respect to Northern Trust. Language has 

been agreed on and that is what's reflected as the written 

in and so I'd hand both of those suggested endorsements up 

also. 

MR. ROCHON: Your Honour, just while 

my friend is passing that up, is there an opportunity for 

me to make further reply as to some of the points that 

were just made in the last filLing up. 

THE COURT: Unusual but in the 

circumstances, this is a very unusual matter so I will. 

MR. ROCHON: 

indulgence. Thank you. 

I appreciate the 

Just in response to Mr. Tay's suggestion 

that the Notice that was given with respect to the March 3 

hearing, that that be considered comprehensive notice 
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which would extend to this subsequent hearing. 

I just wanted to draw Your Honour's 

attention to your findings at paragraph 101 of the Reasons 

where you stated: 

"I am mindful of the submission of 
counsel for the Former and LTD 
Employees that if the Settlement 
Agreement were approved with Clause H2 
excluded, this would substantially 
alter the Settlement Agreement." 
(As read.) 

So in my respectful submisison, what we're 

dealing with here is a substantial change to the earlier 

Settlement Agreement and it raises an interesting legal 

question as to in circumstances where an agreement is 

fundamentally or substantially altered, what notice 

requirements are triggered as a result of this substantial 

alteration to an earlier agreement or fundamental 

alteration. That's my respectful submission, that fresh 

notice, not piggyack notice, as Mr. Tay is suggesting, be 

ordered and required so that due process is respected and 

the fundamental fairness is also respected. 

Ms. Philpott was postulating the following: 

If only Mr. Rochon could stand in my shoes; and as if to 

suggest that I've never been in a position of representing 
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an extant class. However, I wanted to alert the Court to 

the fact that I have stood in that position before and I 

know the pressures that one has in terms of being 

Representative Counsel. I've acted in dozens of class 

actions not in a bankruptcy proceeding but in a parallel 

proceeding with class actions. 

I was National Class Counsel in the National 

Class Actions here in Canada in this Nortel matters 

involving the Nortel 1, Nortel 2, which culminated in a 

$3.2 billion resolution together with their colleagues in 

the United States. Ms. Philpott knows that because here 

firm also had a role in that case. So I am sensitive to 

the pressures of being counsel in situation like that. 

Mr. Tay earlier referred to the reality of 

the situation and I wanted to conclude by pointing out 

this final observation in that the only reality from our 

perspective, on behalf of the LTDs is that about 400 

people will be subject to abject poverty, should this Bill 

be approved in its current form so that I'd ask that Your 

Honour consider that before going any further with respect 

to the approval process. 

Those are my submissions. Thank you. 

MR. TAY: Given that, I'm sorry, 
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can I just bring two things to the attention of the Court? 

One is that in terms of the Notice that what Mr. Rochon 

doesn't address is the fact that almost everybody, if not 

everyone, is represented and knows about it. Secondly, 

although I wasn't present at motion chambers hearing 

yesterday, this process was talked about with you and I 

don't believe Mr. Rochon objected to the timing of this 

motion, so I think it's a little bit late now to sort of 

say that the Notice is inadequate. 

THE COURT: Thank you. 

I understand that this is different. I see 

there's some handwritten changes in five, eleven but 

that's consistent with .... 

MS. STAM: That's right. 

THE COURT: That's the Northern Trust 

issues? 

MS. STAM: Yes. All of the 

handwritten changes that we've written into the Order were 

the changes requested by Northern Trust and Ms. Philpott 

has advised that she's not opposing those changes and so 

we've added them in. The Applicant's are of the view that 

they are appropriate. 

THE COURT: Okay, adjournment right 
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now, please. 

--- R E C E S S 

--- U P 0 N R E S U M I N G: 

THE COURT: The Court Service Off ice 

brought to my attention, Mr. Martin, that you had risen. 

I did not see you, I apologize. 

MR. MARTIN: That's quite all right, 

Your Honour. I'm quite happy that you actually allow me 

this reply. 

I'm happy that the issue of the 

representability and the notification was mentioned. In 

my view, since nobody was in a position or nobody actually 

warned us of any procedures and that for all the e-mails 

that I gathered, some even mentioned that they only had 

three hours to react to the proposal. In my view, it's 

obvious to me that Sue Kennedy with all the good work she 

wants do is most probably overwhelmed with the amount of 

work she has to do; so I would request that for the 

remaining of the procedures she be assisted by two more 

representatives named among creditors to assist her since 

the LTD, most probably, represent an added workload for 

the representative being a very hard thing and tend to 

address, mainly because of their health issues. 
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Thank you. 

THE COURT: Is there anybody else who 

wish to say anything? 

That's it. Thank you all. 

--- R E C E S S ---

REPORTER'S NOTE: THIS MOTION CONTINUED 

AFTER THIS PART OF THE PROCEEDINGS, BUT NOT TRANSCRIBED, 

AS ORDERED BY THE ORDERING PARTY, OGILVY-RENAULT. 
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Official Committee of Unsecured 
Creditors 

For The Superintendent of Financial 
Services as Administrator of the PBGF 

For The Monitor, Ernst & Young Inc. 

For CAS Members 

For Marie Joe Perreault, LTD 
Beneficiary 

For Nortel Networks UK Limited 
(In Administration) 

For Northern Trust 
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1. 

Morawetz, J. 
Ruling 

MARCH 31 ST' 2010 

--- UPON COMMENCING ... 

RULING 

G.B. MORAWETZ, J.: (Orally) 

This joint hearing has been conducted in 

accordance with the provisions of the cross-border protocol 

previously approved by both the U.S. Bankruptcy Court in 

Delaware and by this court. 

His Honor Judge Gross presided over the 

proceedings in the U.S. Bankruptcy Court. 

This motion was not opposed. I am satisfied, 

having reviewed the record, that the requested relief is 

appropriate in the circumstances. I am also satisfied that 

Confidential Appendix 'C' to the Monitor's 41st Report contains 

sensitive information, the dissemination of which could be 

harmful to the estate's stakeholders. I have considered the 

Sierra Club test and I am satisfied that a Sealing Order 

should be granted in respect of Confidential Appendix 'C' . The 

Motion is granted. And order shall issue in the form presented 

with respect to paragraphs 3, 4, and 7. 
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1. 
Morawetz, J. 

2nd Ruling 

MARCH 31 ST, 2010 

--- UPON COMMENCING ... 

2nd RULING 

G.B. MORAWETZ, J.: (Orally) 

There are two endorsements to put on the record. 

The first is in respect of the motion brought by 

Mr. Rochon earlier today. I endorse the record as follows: 

The request for adjournment is denied. 

Brief reasons will be provided later. 

A second endorsement on the same motion record 

reads as follows: 

The balance of the requested relief is 

denied. Motion dismissed. Reasons will be 

provided in the endorsement on the 

Applicant's Motion returnable today. 

On the Ogilvy-Renault Motion Record for approval 

of the Amended and Restated Settlement Agreement, the 

endorsement for today reads: 

Motion granted. Settlement Agreement 

approved. Reasons will follow. Order to go 

in the form presented, as amended. 
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2. 
Morawetz, J. 

2°d Ruling 

This is an amended endorsement from this 

morning, in the joint hearing: 

For oral reasons given, order to go in 

respect of paragraphs 3, 4, and 7 of the 

draft order. 

For this afternoon, in the Canadian hearing 

only, the motion was not opposed. The balance of the requested 

relief is granted. Order to go in form submitted. Two copies 

have been signed for you. 
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