
Federal Government Initiatives Affecting Non Bank ABCP Market 
 
Federal Government initiatives affected the Non Bank ABCP Market in many ways: 
 
• In its role as bank regulator, the Federal Government enabled the distribution of Non 

Bank Asset Backed Commercial Paper on the basis of  “no use” liquidity agreements 
to individuals, pension funds, governments and corporations throughout Canada.   

 
• Federal Government-related entities own $2,662 million of Non Bank ABCP.  

 
• After the Non Bank ABCP market froze, the Federal Government was instrumental to 

the Pan Canadian Committee and Montreal Accord being allowed to control the 
ABCP restructuring process despite the need for collaboration amongst the Canadian 
banks and securities dealers, which was contrary to the Federal Competition Act. The 
Montreal Accord banks needed a certificate of approval from the Federal Minister of 
Finance James Flaherty for exemption from the Federal Competition Act.   

 
• Then, in the middle of the largest credit restructuring in Canadian history, the Federal 

Minister of Industry Jim Prentice approved an amendment of the Companies’ 
Creditors Arrangement Act that gave advantage to the international and Canadian 
banks in the court administered ABCP CCAA restructuring process by taking away 
the authority of the judge to stay this class of creditors.  

 
(1)  The ABCP CCAA Restructuring Plan Is Not Strictly a Private Sector Solution   
 
The Federal Finance Minister James Flaherty is ill-informed about the ABCP CCAA 
Restructuring Plan not requiring public funds.  The attached Globe and Mail article, 
"ABCP delays a concern, Flaherty says," dated June 20, 2008 quotes the Minister saying 
the following:   

"But Mr. Flaherty said he believes Canada has shown the way to the rest of the world 
with respect to how it dealt with the situation.   He said Mr. Crawford has done a great 
service for the country by leading the way on a plan that did not require public funds to 
resolve the issue. "  

Collectively, Canadian government-related entities own $19 billion of Non Bank ABCP 
and so the ABCP CCAA Restructuring Plan has been heavily supported by public funds 
in the form of $9 billion of expected marked-to-market losses that are ultimately borne by 
taxpayers and buyers of crown corporation goods and services. When 18 different 
government-related entities failed to sue the banks, securities dealers and others for 
remedy of their marked-to-market losses on Non Bank ABCP, or were denied that right 
to sue in the legal release within the ABCP CCAA Restructuring Plan, these government-
related entities provided public funds indirectly to fund the Non Bank ABCP bail-out 
plan.  These government marked-to-market losses are directly to the benefit of the banks, 
securities dealers and others who manufactured and sold this flawed Non Bank ABCP to 
these governments.    



 
Federal Government-Related Non Bank ABCP Owners ($ Millions of Original Face 
Amount)  
 
 
Quebec $13,299
Federal $2,662 
Ontario $1,302 
Alberta $1,250 
British Columbia $122 
Yukon $37 
  
Non Bank ABCP Owned by Governments - Face Amount (Inc. Skeena) $18,742
% of Non Bank ABCP Under CCAA 55%
JPMorgan Marked-to-Market Loss at March 4, 2008 (Adj. For Skeena) -48%
Non Bank ABCP Owned by Governments - MTM Loss -$9,013
 
Federal Government-Related Non Bank ABCP Owners ($ Millions of Original Face 
Amount)  
 
PSP Investments $1,972
Canada Mortgage and Housing $257
Canada Post $65
NAV Canada (Affiliated with the Federal Government) $368
Total Federal Government Related Exposure $2,662

 
JPMorgan, financial advisor to the Pan Canadian Committee, provided a marked-to-
market valuation for the 20 Non Bank ABCP trusts under CCAA of $0.49 per $1.00 at 
March 4, 2008.  Market trading conditions for asset backed commercial paper and 
structured credit securities are comparable today.  The JPMorgan marked-to-market 
valuation suggests the Federal Government-related entities have marked-to-market losses 
of about -$1,357 million.  My own independent financial analysis of the expected average 
trading valuation for all 20 Non Bank ABCP trusts is in the range $0.43 to $0.51.  This 
trading range estimate implies aggregate losses for the Federal Government-related 
entities in Non Bank ABCP is in the range of -$1,304 million to -$1,517 million. 
 
(2) OSFI Allowed the “No Use” Liquidity Agreements, Which International and 
Canadian Banks Walked Away From 
 
On June 19, 2008, the Office of the Superintendent of Financial Institutions (OSFI) 
rescinded the Canadian banks right to assign zero capital in their Basel II capital 
requirements for liquidity agreements that use the General Market Disruption Clause.  
The change is effective immediately. This is an amendment of Guideline B-5, which is 
widely acknowledged to have been a contributing factor that enabled the international 



and Canadian banks to walk away from their calls to purchase the Non Bank ABCP 
owned by Canadians when no other buyers would buy the paper.   OSFI says it is not to 
blame for the ABCP debacle because Canada's zero capital assignment for Canadian 
banks using General Market Disruption Liquidity Agreements was a standard 
available under the Basel Committee Capital Requirements adopted throughout the 
world.  OSFI says the blame lies with DBRS for giving top credit ratings to the Non Bank 
ABCP trusts using the General Market Disruption Liquidity Agreements, whereas the 
international credit rating agencies did not do so in any other country.  Also, OSFI 
blames the provincial securities commissions for not adequately supervising DBRS and 
not ensuring the necessary transparency in Non Bank ABCP sold to Canadians.   
  
OSFI needs to share the blame for the Non Bank ABCP fiasco, since the assignment of 
zero capital for General Market Disruption Liquidity Agreements enabled DBRS, the 
banks and securities dealers to sell Non Bank ABCP on the basis of "bank guarantees" 
that effectively did not exist.  OSFI should not have and cannot now rely on the 
provincial securities commissions to stop the market players from using OSFI Guidelines 
that protected the banks, but were detrimental to Canadian savers who bought the 
ABCP.  Guideline B-5 was an unacceptable bank regulation in Canada and throughout 
the world.  
          
OSFI Draft Advisory - Securitization Expected Practices, dated June 19, 2008 says: 

2. End of Zero Capital for General Market Disruption Liquidity Facilities 

The CAR guidelines and Guideline B-5 provide guidance as to the risk weights to be 
ascribed to exposures arising from the provision of liquidity lines and define an eligible 
liquidity facility. 

Eligible liquidity facilities for securitizations in Canada have, historically, taken two 
different   forms: (1) generally available eligible liquidity lines (so-called “global style 
liquidity facilities”);   and (2) liquidity lines only available during a general market 
disruption (“GMD liquidity  facilities”). Eligible global style liquidity facilities attract 
higher capital usage (e.g. 20% or 50%   credit conversion factors, for under 1 year and 
greater than 1 year exposures respectively, under  the CAR standardized approach to 
securitization) because they represent higher risk of loss to the institution that provides 
them. Eligible GMD liquidity facilities (which attract a 0% credit conversion factor under 
the Basel II standardized approach to securitization) have not attracted capital because the 
legal availment rights were very restrictive, thus limiting the potential that the provider 
would experience credit losses. 

Effective immediately, GMD liquidity facilities provided by Canadian FREs will no 
longer result in zero capital usage (e.g. a 0% credit conversion factor will cease to apply 
under the standardized approach) and will, regardless of the approach (e.g. standardized 
approach; internal ratings based approach) used to measure risk arising from 
securitization exposures, receive the same credit conversion factors and capital treatment 
as global style liquidity facilities. In  particular, when using an internal ratings-based 



approach, no reduction in risk exposure for a  liquidity facility will apply if it is 
structured as a GMD liquidity facility and such facility shall be  treated in a manner 
consistent with global style liquidity facilities. This guidance reflects that, while GMD 
liquidity facilities may not exhibit material credit risk, recent events have shown 
that other risks do exist (such as reputational risk)7 and that, consequently, a capital 
charge is   appropriate. To implement this change, CAR A and A-1 and Guideline B-5 are 
amended as set  forth in, respectively, Appendices A and B hereto.  

OSFI B-5 regulation was first introduced in July 1994 and further clarified in November 
2004. Nicholas Le Pan was Superintendent of Financial Institutions at the Office of the 
Superintendent of Financial Institutions (OSFI) from September 1, 2001 to October 13, 
2006 (resigning two years before the end of his seven year contract.). Nick Lepan was 
Deputy Superintendent between May 2000 and August 2001. He joined OFSI in 1995 
after serving in various senior capacities at the Department of Finance Canada. 
 
OSFI B-5 Regulation says: 
Subject: Asset Securitization 
Category: Prudential Limits and Restrictions 
No: B-5 Date: July 1994 
Revised: November 2004 
 
2.3 Liquidity support 
Liquidity support is a commitment to lend to, or purchase assets of, an [Special Purpose 
Entity] SPE in order to provide investors with assurance of timely payment of principal 
and interest. Liquidity support may include a general market disruption clause. A general 
market disruption can be defined as a disruption in the Canadian commercial paper 
market resulting in the inability of Canadian commercial paper issuers, including the 
SPE, to issue any commercial paper, and where the inability does not result from a 
diminution in the creditworthiness of the SPE or any originator or from a deterioration in 
the performance of the assets of the SPE. 
 
Julie Dickson, the current Superintendent of OSFI, spoke to the National Insurance 
Conference of Canada in Montreal, Quebec on Monday, October 01, 2007.  She gave the 
following reasons for her office’s role in ABCP: 
 
(i) Its Not My Job 

 
“In assessing the comments that have been made, I have to note that it is not OSFI's role 
to use our powers over banks (which are designed to help protect bank solvency) to 
regulate capital markets. As a prudential regulator we do not tell Canadian investors what 
to invest in or not invest in. We do not tell unregulated players how to go about their 
business. We do not tell banks to provide liquidity to certain players and on what 
conditions. 
 
In summary, OSFI focuses on the strength of the financial institutions because that is our 
job – safety and soundness of institutions that make promises to pay depositors and 



policyholders. OSFI focuses on capital, or buffers for the unexpected, as well as stress 
testing, liquidity and continual enhancement of monitoring systems and risk management, 
as that plays a key role in maintaining a safe and sound financial system.” 
 
(ii) Sophisticated Investors Should Have Known 
 
“The fact that Canadian investors were buying ABCP with one rating and with limited 
liquidity lines was also known. S&P had put out reports explaining why they would not 
rate a product that had liquidity lines that could only be drawn in the event of a general 
market disruption (GMD or so-called Canadian style due to their popularity in Canada). 
S&P suggested that liquidity lines that were more readily available in time of need (so-
called global style lines) were better for the investor. Others such as DBRS believed that 
GMD lines were sufficient given the higher level of credit enhancement in Canadian 
structures compared to international structures. Sophisticated investors and advisors 
supported the DBRS view.” 
 
(iii) Other Countries Had Same Capital Rule 

 
“OSFI applied internationally agreed capital rules. The more risk of a liquidity line being 
drawn, the more capital a bank had to hold (the charge was 10% for global style lines). 
Where the risk of a line being drawn was extremely remote, the capital charge was zero. 
These are international capital rules. Despite headlines suggesting lax rules, loose rules, 
or different rules, Canadian rules are robust and aligned with international 
standards. Like all international banks, Canadian banks have stepped in to support their 
conduits, and this has helped to bring back investor confidence. The banks have also 
announced a move to global style lines, again to reassure investors.” 
 
(3)  Federal Industry Minister Approved A Critical CCAA Regulation Amendment 

in the Middle of Largest Credit Restructuring in Canadian History    
 
There is a new Federal Government Companies’ Creditors Arrangement Act regulation 
that specifically defines credit default swaps as an eligible financial contract that went 
into effect on November 17, 2007.  On this day, subsection 104(2) of the Budget 
Implementation Act, 2007, chapter 29 of the Statutes of Canada, 2007 came into force.   
This is a CCAA Act amendment that replaces a list of eligible financial contracts that did 
not include credit default swaps with the following: “"eligible financial contract" means 
an agreement of a prescribed kind.” The CCAA Act amendment received Royal Assent 
on December 14, 2007, but the noted regulation change came into effect in the prior 
month.   
 
Eligible Financial Contract General Rules (Companies’ Creditors Arrangement 
Act) SOR/2007-257 
Registration -  November 15, 2007 
 
1. The following definitions apply in these Rules. 



"derivatives agreement" means a financial agreement whose obligations are derived from, 
referenced to, or based on, one or more underlying reference items such as interest rates, 
indices, currencies, commodities, securities or other ownership interests, credit or 
guarantee obligations, debt securities, climatic variables, bandwidth, freight rates, 
emission rights, real property indices and inflation or other macroeconomic data and 
includes 
(a) a contract for differences or a swap, including a total return swap, price return swap, 
default swap or basis swap; 
(b) a futures agreement; 
(c) a cap, collar, floor or spread; 
(d) an option; and 
(e) a spot or forward.  
 
2. The following kinds of financial agreements are prescribed for the purpose of the 
definition "eligible financial contract" in section 2 of the Companies’ Creditors 
Arrangement Act: 
(a) a derivatives agreement, whether settled by payment or delivery, that 
(i) trades on a futures or options exchange or board, or other regulated market, or 
(ii) is the subject of recurrent dealings in the derivatives markets or in the over-the-
counter securities or commodities markets; 
(b) an agreement to 
(i) borrow or lend securities or commodities, including an agreement to transfer securities 
or commodities under which the borrower may repay the loan with other securities or 
commodities, cash or cash equivalents, 
(ii) clear or settle securities, futures, options or derivatives transactions, or 
(iii) act as a depository for securities; 
(c) a repurchase, reverse repurchase or buy-sellback agreement with respect to securities 
or commodities; 
(d) a margin loan in so far as it is in respect of a securities account or futures account 
maintained by a financial intermediary; 
(e) any combination of agreements referred to in any of paragraphs (a) to (d); 
(f) a master agreement in so far as it is in respect of an agreement referred to in any of 
paragraphs (a) to (e); 
(g) a master agreement in so far as it is in respect of a master agreement referred to in 
paragraph (f); 
(h) a guarantee of, or an indemnity or reimbursement obligation with respect to, the 
liabilities under an agreement referred to in any of paragraphs (a) to (g); and 
(i) an agreement relating to financial collateral, including any form of security or security 
interest in collateral and a title transfer credit support agreement, with respect to an 
agreement referred to in any of paragraphs 
(a) to (h). 
 
Companies' Creditors Arrangement Act C-36 
Section 11.1  

No stay, etc., in certain cases 



(2) No order may be made under this Act staying or restraining the exercise of any right 
to terminate, amend or claim any accelerated payment under an eligible financial contract 
or preventing a member of the Canadian Payments Association established by the 
Canadian Payments Act from ceasing to act as a clearing agent or group clearer for a 
company in accordance with that Act and the by-laws and rules of that Association.  

Permitted actions 

(3) The following actions are permitted in respect of an eligible financial contract that is 
entered into before proceedings under this Act are commenced in respect of the company 
and is terminated on or after that day, but only in accordance with the provisions of that 
contract:  

(a) the netting or setting off or compensation of obligations between the company and 
the other parties to the eligible financial contract; and 

(b) any dealing with financial collateral including  

(i) the sale or foreclosure or, in the Province of Quebec, the surrender of financial 
collateral, and 

(ii) the setting off or compensation of financial collateral or the application of the 
proceeds or value of financial collateral. 

 
This CCAA regulation amendment  explains why Ontario Superior Court of Justice Judge 
Colin Campbell did not have the authority to stay the Asset Provider counterparties' right 
to collect on their collateral assets under their credit default swap contracts. The judge 
lost his authority to stay this creditors' group right to take steps for the seizure of 
collateral assets on November 17, 2007. 
  
The timing of these CCAA legislation and regulation amendments beg the question 
about why the Federal Government would make this change in the middle of negotiations 
on the largest restructuring of credit in Canadian history amounting to $32 billion.  In the 
midst of closed room negotiations for the restructuring of Non Bank ABCP trusts, the 
Federal Government gave the international and Canadian banks, involved as asset 
providers to the Canadian ABCP trusts, significant power and advantage over the 
Canadian ABCP owners in these negotiations and in the subsequent CCAA court 
process.   
  
The Non Bank ABCP asset providers have consistently held the loaded gun, of exercising 
their right under credit default swap contracts to seize collateral assets, towards the Non 
Bank ABCP owners and the Ontario Superior Court of Justice, with the goal of these 
entities accepting deeper compromises than would have otherwise occurred in a balanced 
situation where both classes of creditors in the trusts are stayed. Had these CCAA Act 
and regulation amendments governing eligible financial contracts not been implemented, 
the judge would have had the authority to stay both classes of creditors to the Non Bank 
ABCP trusts, the asset providers, who were counterparties to the credit default swaps, and 



the ABCP owners.  Thus under the protection of stays on all creditors, the judge would 
have had greater authority to define the legal release covering third parties.  It would not 
likely have been the case that the judge would have had to admit that ABCP dealers are 
getting legal releases because the asset providers making compromises want these third 
parties to be covered by the legal release.  The CCAA judge's decision admitted he 
accepted that the asset providers would withdraw support from the ABCP 
CCAA Restructuring Plan if he decided that the amended legal release was not fair and 
reasonable and needed further amendment. The next step after withdrawal of support for 
the plan would likely be the asset providers exercising their right to seize collateral 
assets, and not to renegotiate the terms of the legal release in the plan.  
  
The political implications  for credit default swaps being definitively prescribed to be 
eligible financial contracts under CCAA on November 17, 2007 are very 
significant.  Why was it urgent for the following Order in Council to be made on 
November 15, 2007?: "Her Excellency the Governor General in Council, on the 
recommendation of the Minister of Industry, pursuant to subsection 18(1) of the 

�Companies  Creditors Arrangement Act, hereby makes the annexed Eligible Financial 
�Contract General Rules (Companies  Creditors Arrangement Act)."  

  
If Julie Dickson says OSFI did not have the jurisdiction to regulate the international 
banks who signed the "no use" liquidity agreements backing the Canadian Non Bank 
ABCP, then would it not have been wise for the Federal Government to delay the signing 
of the Order in Council defining the credit default contracts of these international banks 
as eligible financial contracts under the CCAA.  The Federal Government gave the 
international banks additional creditor protections that adversely impacted Canadian 
owners of Non Bank ABCP, after it knew that there were credit defaults in the Canadian 
Non Bank ABCP marketplace and negotiations for restructuring were underway. Also, by 
November 15, 2007, the Federal Government knew there was a problem with the market 
disruption clause in Canadian style liquidity agreements that the international banks 
signed.  
 
A Director General for Industry Canada had the following to say in a recent letter to me 
about the timing of the CCAA Act and regulation amendments defining credit default 
swap contracts as eligible financial contracts: 
 

 
 



 
 

 
(4) Closure of Market & Denial of Access to Material Contracts Is Anti-Competitive 
 
On August 13, 2008, no securities dealer in Canada was willing to process any orders for 
the purchase or sale of Non Bank ABCP at any price.  The Non Bank ABCP market 
closed that day. The subsequent decision of Purdy Crawford, Ernst & Young, JP Morgan 
and certain undisclosed asset providers to deny transparency on the Non Bank ABCP 
trusts' specific collateral assets, CDS liabilities and liquidity agreements denied critical 
information to new willing buyers of the Non Bank ABCP trusts that effectively kept the 
public market closed until the CCAA stay order on March 17, 2008.    
 
The consequence of the decision to effectively close the public market is that there was 
no opportunity for owners to mitigate damages on securities that continued to fall in 
marked to market valuations.  Ultimately, the Non Bank ABCP became subject to a 
CCAA stay order and a CCAA Restructuring Plan with a legal release that took away 
their rights to sue third parties, such as the ABCP dealers and DBRS, for remedy of their 
damages. Of further deep concern is that this decision to close the market appears to 
violate S. 45 and S. 79  of the Federal Competition Act: 
   

 

 

 
Perimeter Markets Inc. initiated a new market for the Non Bank ABCP trusts on 
November 14, 2007. Perimeter was prepared to initiate agency trading on an over-the-



counter basis and to publish trades, bids and offers on its web site at 
www.perimeterabcp.com. Purdy Crawford publicly urged the Non Bank ABCP owners 
not to trade in the new market and the major investment banks of Canada appear to have 
been persuaded by him, Ernst & Young and JP Morgan that they should not participate in 
the new market either.  These major investment banks appear to have collectively decided 
to close their own money market desks for the trading of the Non Bank ABCP trusts. The 
closing of the Non Bank ABCP market by a defined group of vendors is to conspire, 
combine, agree or arrange to unduly limit dealing in Non Bank ABCP.   
 
Section 49 (2) of the Federal Competition Act gives the authority to the Federal Minister 
of Finance to certify that he approves of an agreement or arrangement amongst federal 
financial institutions for the purposes of financial policy.   

 
No certificate has been published, but public statements from the Federal Minister of 
Finance and the Governor of the Bank of Canada suggest that both these Federal Officials 
approved of the Montreal Accord and Pan Canadian Committee restructuring process and 
believed that financial policy considerations superseded the internationally accepted 
capitalist standard of “sell and sue”.    
 
Prepared by: 
 
Diane A. Urquhart 
Independent Financial Analyst 
Tel:  (905) 822-7618 
Cell: (416) 505-4832 
 
September 9, 2008 
 



 Background Notes  
 
Moody’s and Standard and Poor’s Fail Ontario Securities Act Regulations for an 
Approved Credit Rating for Non Bank ABCP 
  
A. Kriegler., S. Pilcer, J. Dornhofer, and V. Poole.  “Alternatives for Structuring 
Liquidity for Asset-Backed Commercial Paper Programs: Conduit Issuer Ratings 
and Pure Liquidity Support.” Moody’s Investors Service, February 26, 2002:  
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GAPS IN THE CANADIAN LIQUIDITY STANDARD 
 
The structure of Canadian ABCP lines can be traced to a 1994 guideline which clearly 
segregated the different classes of bank support: first loss protection, credit enhancement 
and liquidity; and attempted to ensure that each was supported by appropriate levels of 
capital. In particular, presaging actions by supervisors in other jurisdictions, OSFI has 
long tried to make certain that credit enhancement could not masquerade as liquidity 
support and minimize what they believed to be necessary capital charges as a result. 
The lack of an objective and quantitative standard by which the use of a liquidity line 
could be shown to be for pure liquidity purposes - rather than for credit support - caused 
OSFI to take the most conservative view and adopt a GMD standard. Regrettably, while 
this accomplishes OSFI's goal of excluding credit risks from ABCP liquidity lines, it also 
precludes lines from providing support both for non-credit risks as well as in those 
circumstances where credit issues, while present, are not material. 
 
 There are many potential non-credit related disruptions that could cause an ABCP 
conduit to need to draw, if only briefly, on liquidity support. Examples can range from 
market concerns about the credit quality of a sponsoring institution to legal risks about 
the enforceability of collections on the primary asset class underlying the conduit. At the 
extreme, the payment system interruptions resulting from the physical destruction of 
facilities as occurred in New York on September 11, 2001 also represent a non-credit 
disruption. 
 
Several ABCP conduits in the United States drew down on their liquidity lines between 
Tuesday, September 11th and Friday, September 14th but the market did not grind 
completely to a halt. As a result, had such a circumstance taken place in Canada, liquidity 
draws - even though they were clearly not related to the credit quality of the conduits - 
would not technically have been permitted under OSFI's general market disruption 
doctrine. 
 
Moody's Prime-1 rating means that ABCP investors will be paid in full and on time to a 
very high probability. The gaps that exist in Canadian style liquidity lines have led 
Moody's to conclude that it is unable to assign a P-1 rating to any Canadian ABCP 
programs as currently described because the timeliness in repayment to ABCP investors 
is not assured in the absence of liquidity lines. 



 
M. Rabiansz, T. Connell, J. Sheridan, T. Fritz. "Leap Of Faith: Canadian Asset-
Backed Commercial Paper Often Lacks Liquidity Backup." Standards and Poor's, 
August 1, 2002: 
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Without liquidity lines, there are other imaginable ways that a conduit could try to 
manage through a refinancing problem, such as asset sales, the sale of CP to another 
conduit managed by the same bank, or reliance on general support from the sponsoring 
bank. Each of these avenues requires a leap of faith that liquidity relief will actually be 
available, which is insufficient as a primary response to liquidity risk for a conduit to 
achieve an investment-grade CP rating.  
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The Canadian market is unique in its acceptance of ABCP conduits with extremely 
limited-use liquidity support. 

Why has this situation evolved? The arrangement was initially implemented in 1994 as 
the sponsoring banks interpreted then-issued regulation B-5 of the Office of the 
Superintendent of Financial Institutions (OSFI). Since then, the practice has become 
institutionalized among market participants. OSFI's concern is with ensuring banking 
system stability, and the capital adequacy of individual banks. To the extent a bank takes 
credit risk through the provision of a lending facility, OSFI requires the bank to hold 
capital against that exposure. In B-5, OSFI makes an exception for liquidity lines to 
ABCP special-purpose entities. OSFI allows zero-capital treatment for a liquidity line if it 
is cancelable or reducible and only available in circumstances of widespread market 
disruption. 

The established interpretation of this, built into conduit liquidity agreements, is that for 
the credit line to be drawn, no CP can be issued at any price by any issuer within the 
Canadian market. This condition for a liquidity line advance is narrow to the point of 
being almost meaningless. More importantly, such a facility provides no benefit at all 
against the range of circumstances that a conduit needs to manage liquidity pressures, 
even assuming the conduit's credit fundamentals remain intact. These circumstances may 
include: reputation issues, event risk, credit concerns relating to the conduit administrator 
or enhancement providers, operational setbacks (for example, labor strikes, terrorist 
attacks, or product line contamination), adverse litigation, rumors, management 
impropriety, and the loss of market confidence in financial statement presentation, or 
operational disruption with the management or administration of a conduit. Given the 
material potential for a conduit to require liquidity in the absence of substantive credit 
deterioration, in the view of Standard & Poor's, a conduit with a Canadian-style liquidity 
facility would be rated no differently from a conduit with no contractual liquidity facility 
at all that is reliant on the non contractual "moral obligation" of the program 
administrator. 



In many Canadian conduits, the deficiency of the liquidity facilities is compounded by 
the incorporation of a ratings affirmation test (or "ratings trigger") as a condition 
precedent for drawing a liquidity facility. Far from providing a sound mechanism to 
separate credit and liquidity risk, ratings affirmation tests have highly problematic 
implications, not only for issuers and investors, but even for ratings services. 
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Although efforts have been made by Standard & Poor's and others to reconcile Canadian 
liquidity structures with globally recognized standards, the unique nature of entrenched 
liquidity conventions in Canada is, for the time being, a fundamental obstacle to 
increased ratings coverage of the Canadian ABCP sector. Extension of ratings coverage 
for Canadian conduits is likely to depend on some combination of OSFI policy easing or 
clarification, definitional changes to the maturity terms of ABCP notes, and the 
crystallization of investor insistence on meaningful mitigation of liquidity risk. 

 



ABCP delays 'a concern,' Flaherty says 
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TARA PERKINS  
GLOBE AND MAIL UPDATE 
AUGUST 29, 2008 AT 10:00 AM EDT 

TORONTO — Federal Finance Minister Jim Flaherty says he's concerned about delays in the restructuring of the $32-billion market 
for frozen Canadian commercial paper. 

“Delays are always a concern because the investors, I'm sure, want to have their assets become liquid again,” he said Friday, noting that 
the market for asset-backed commercial paper has been frozen for roughly a year now. Mr. Flaherty was speaking with reporters at a 
news conference following release of the latest growth figures for the Canadian economy 

The market for the complex investment securities seized up last August as potential exposure to U.S. subprime mortgages spooked 
investors, contributing to a lack of demand. 

A committee, headed by Toronto lawyer Purdy Crawford, has since been working on a plan to restructure the market. But the plan has 
been held up by court challenges, and some companies that hold the frozen paper say they will now ask the Supreme Court to re-
examine the plan. 

The companies are fighting it because it removes their right to sue banks, rating agencies, and other players in the commercial paper 
market. 

While the plan is held up, investors are left with the frozen paper and no access to their money. 

But Mr. Flaherty said he believes Canada has shown the way to the rest of the world with respect to how it dealt with the situation. 

He said Mr. Crawford has done a great service for the country by leading the way on a plan that did not require public funds to resolve 
the issue. 

“Some of the participants, quite rightly, are exercising their legal rights to challenge what is being proposed, and the courts will make 
the final determination on that,” Mr. Flaherty said. 
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255 Albert Street 
Ottawa, Canada  
K1A 0H2 
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Draft Advisory 
Category: Capital NOTICE*

Subject: Securitization – Expected Practices

Date:  June 2008 

This Advisory, which applies to all federally regulated entities (FREs)1, updates and complements 
the following OSFI guidance: 

� Guideline A, Capital Adequacy Requirements (CAR A) Banks/T&L 

� Guideline A-1, Capital Adequacy Requirements (CAR A-1) Banks/T&L 

� Guideline B-5, Asset Securitization 

The Advisory is subject to modification based on future changes to international capital rules or 
due to market developments.  

Statement of Regulatory Principles 

This Advisory is in furtherance of the principle articulated in the legislation governing FREs2

that every financial institution is required to establish and adhere to investment and lending 
policies, standards and procedures that a reasonable and prudent person would apply in respect 
of a portfolio of investments and loans to avoid undue risk of loss.  The existing guidance 
broadly defines the various activities related to securitization and establishes minimum capital 
requirements; it also recognizes that all potential issues may not be addressed and that additional 
guidance may be required to address market developments3.

1  In this Advisory, the term FRE refers, as circumstances permit, to bank holding companies, banks, foreign bank 
branches, federally regulated trust and loan companies, federally regulated co-operative credit associations, 
fraternal benefit societies and federally incorporated or regulated life insurance and property and casualty 
insurance companies and insurance holding companies.  If a FRE is not directly subject to the existing guidance 
which is updated by this Advisory, the general principles enunciated herein nevertheless apply to such FRE’s 
securitization activities (e.g. matters of prudent management and reputational risk).  

2  See sections 465, 581 and 927 of the Bank Act, section 450 of the Trust and Loan Companies Act and sections 
492, 551, 615 and 968 of the Insurance Companies Act.

3  See CAR A-1 paragraph 789. 
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This Advisory is also intended to expand on two principles in existing securitization guidelines 
that relate to prudent risk management practices.  First, a FRE should understand the inherent 
risks of the activity and be competent in structuring and managing such transactions.4  Second, 
OSFI expects a FRE to manage its exposure to, and hold appropriate capital for, risk arising from 
its relationship with a securitization special purpose entity (SPE).5  These principles should apply 
to traditional and synthetic securitizations, re-securitizations and other similar forms of 
structured finance transactions such as collateralized debt/loan obligations.

Definitions

For the purposes of this Advisory, terms have the meaning ascribed thereto in CAR A-1.  In 
addition, the following terms have the following meanings in this Advisory: 

“securitization” has the meaning ascribed thereto in CAR A-1 but also includes a re-
securitization (unless the context otherwise requires). 

“re-securitization” means any “traditional securitization” (as defined in CAR A-1) where any 
material portion of the assets owned by the SPE is itself a securitization exposure and any 
“synthetic securitization” (as defined in CAR A-1) where any material portion of the underlying 
assets to which investors are ultimately exposed (e.g. due to a credit default swap or due to the 
assets purchased and posted as collateral under such a credit default swap) is a securitization 
exposure.  For example, a securitized collateralized debt obligation (CDO) interest in a pool of 
asset-backed securities (ABS) with underlying loan receivables, and a liquidity facility for the 
CDO, would both be a re-securitization exposure as the ABS is itself a securitization exposure; 
conversely, a liquidity facility for the ABS would not be a re-securitization as the loan 
receivables are not a securitization exposure. 

1. Investment and Lending Policies For Securitization 

FREs are, regardless of whether they are investors or participants in a securitization, expected to 
establish investment and lending policies that set limits on the institution’s exposure to related 
borrowers and risks.  The categories and limits for such risks are primarily left to the judgement 
of institutions but they should be reviewed by FREs on an ongoing basis and, as different risks 
arise or become material, such categories and limits should change.   

As part of a FRE’s policies and procedures governing the management and hedging of 
securitization exposures, FREs should consider whether risks arising from such assets and 
transactions require a review of exposure or risk limits.  For example, when investing in 
collateralized debt obligations or re-securitizations, exposure limits should be set based on the 
aggregation of asset risk arising from the ultimate underlying assets (as well as considering the 
risks arising from the SPE and securitization structure and from the sponsors).

In setting these limits, a FRE should consider its securitization exposures and the underlying 
assets under a variety of potential scenarios.  FREs should use stress tests to ensure that they 

4  See CAR A-1 section 6.3 and Guideline B-5 section 3. 
5  See CAR A-1 section 6.2.9 and Guideline B-5 section 5.1. 
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understand the correlations between various exposures to the SPE, sponsor, the underlying risks 
and risk mitigants and how they will perform under a variety of potential (even if remote) 
adverse circumstances.  This information should help a FRE to fully understand its risks and 
mitigants and ensure that it is comfortable with the controls and positions taken.  Regular stress 
testing should also help identify, at an early stage, changes in the underlying risk position, 
correlations between the risks hedged and its mitigants or changes in environmental factors - to 
thereby help facilitate proactive risk management actions where necessary. 

2. End of Zero Capital for General Market Disruption Liquidity Facilities

The CAR guidelines and Guideline B-5 provide guidance as to the risk weights to be ascribed to 
exposures arising from the provision of liquidity lines and define an eligible liquidity facility6.
Eligible liquidity facilities for securitizations in Canada have, historically, taken two different 
forms: (1) generally available eligible liquidity lines (so-called “global style liquidity facilities”); 
and (2) liquidity lines only available during a general market disruption (“GMD liquidity 
facilities”).  Eligible global style liquidity facilities attract higher capital usage (e.g. 20% or 50% 
credit conversion factors, for under 1 year and greater than 1 year exposures respectively, under 
the CAR standardized approach to securitization) because they represent higher risk of loss to the 
institution that provides them.  Eligible GMD liquidity facilities (which attract a 0% credit 
conversion factor under the Basel II standardized approach to securitization) have not attracted 
capital because the legal availment rights were very restrictive, thus limiting the potential that the 
provider would experience credit losses. 

Effective immediately, GMD liquidity facilities provided by Canadian FREs will no longer result 
in zero capital usage (e.g. a 0% credit conversion factor will cease to apply under the 
standardized approach) and will, regardless of the approach (e.g. standardized approach; internal 
ratings based approach) used to measure risk arising from securitization exposures, receive the 
same credit conversion factors and capital treatment as global style liquidity facilities.  In 
particular, when using an internal ratings-based approach, no reduction in risk exposure for a 
liquidity facility will apply if it is structured as a GMD liquidity facility and such facility shall be 
treated in a manner consistent with global style liquidity facilities.  This guidance reflects that, 
while GMD liquidity facilities may not exhibit material credit risk, recent events have shown that 
other risks do exist (such as reputational risk)7 and that, consequently, a capital charge is 
appropriate.  To implement this change, CAR A and A-1 and Guideline B-5 are amended as set 
forth in, respectively, Appendices A and B hereto. 

3. Capital Charges for Short Term Liquidity Facilities

Eligible global style liquidity facilities for securitizations have, as mentioned above, received 
lower capital treatment for commitments of one year or less (e.g. 20% credit conversion factor 
under the CAR standardized approach) and higher capital for commitments of greater than one 
year (e.g. 50% credit conversion factor under the CAR standardized approach).  The lower 
capital charge for under one year commitments that acted as liquidity facilities was intended to 
reflect the ability of the lender to undertake a review each year of the obligor and the facility 

6  For example, see CAR A and A-1 paragraphs 576 to 580 and CAR A-1 paragraphs 637 to 639. 
7  GMD facilities have been converted to global style facilities in support of sponsored conduits. 
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terms.  When markets are functioning well, short-term liquidity facilities are frequently renewed 
on an ongoing basis.  In practice, liquidity facilities may form a structural part of securitizations 
and their cessation may have broader implications – as such, originators and sponsors that 
provide liquidity facilities may be motivated to renew liquidity facilities for reasons (e.g. the 
desire to keep assets off balance sheet or to earn securitization fee revenues) which are not 
strictly related to the economics and terms of the facilities.   

FREs seeking one year or less capital treatment for a liquidity facility are obliged to have 
appropriate processes in place to treat each renewal as a maturity of the obligation and the 
extension as a separate and new obligation.  As such, it is important to follow prudent lending 
practices to ensure that a reputational risk does not arise and to ensure that such facilities are 
indeed short term. In particular, where the renewal of a one year or less liquidity facility is 
motivated by considerations which extend beyond the economics and terms of the liquidity 
facility, that facility should be treated as a longer term facility. 

4. Securitization Activities and Reputational Risk

Public perception of a FRE can be affected by reputational risk. To minimize its exposure arising 
from its relationship with a SPE, a FRE should, to the extent possible, ensure that its 
securitization roles and responsibilities are clearly disclosed to all relevant stakeholders.

A FRE may, either directly or indirectly through subsidiaries or related persons, be involved with 
a securitization in a number of capacities (e.g. investor; asset originator; asset supplier; credit 
enhancer; liquidity support provider; establishing a SPE; administering a SPE; swap 
counterparty; and/or dealing in securities issued by an SPE). A FRE should assess its various 
activities related to a securitization or other structured products to consider the impact these roles 
and/or products may have on its reputation.  

An institution may be perceived to be a “sponsor” of a securitization SPE by the market if, in 
fact or in substance, it manages or advises the securitization programme, places securities into 
the market or provides liquidity or credit enhancements8.  Sponsorship may also be perceived if a 
FRE is directly or indirectly a credit protection purchaser from a synthetic securitization or is a 
supplier of assets to a securitization. While being a dealer in the securities issued by a 
securitization SPE creates securities law obligations, it should not suggest sponsorship on its 
own; however, if dealer activities are combined with other involvement by the FRE or its 
affiliates, sponsorship may be perceived.  

Perception of a securitization sponsorship may indicate to the public that the FRE has special 
knowledge and responsibilities arising from its involvement.  While sponsorship should not 
indicate that a FRE has obligations to the securitization SPE or investors beyond the FRE’s legal 
obligations, sponsorship creates a perception that the FRE will use its special knowledge, and 
will discharge its other responsibilities, in a reasonable manner.  A failure, or perceived failure, 
to do so can create reputational risk for a FRE.  While FREs should understand the inherent risks 
of participating in securitizations and should have the required competencies to structure and 

8  CAR A-1 paragraph 543. 
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prudential risk assessment results in a higher assessment of risk than the external rating, the FRE 
is expected to use its own higher risk assessment to ensure that it has adequate capital to absorb 
potential losses.  This risk assessment could either be incorporated in a higher minimum capital 
requirement by overriding the implied rating or through the establishment of a higher internal 
capital target.

Historically, a single rating for a Canadian securitization was accepted practice for many 
sponsors and, in the past, was accepted by some investors.  However, the general practice in 
some other major markets has been to obtain more than one rating.  Further, many Canadian 
securitization SPEs have obtained or are obtaining second ratings.

Effective September 15, 2008, new securities issued by securitization SPEs must be rated by at 
least two recognized ECAIs to permit, in the case of any securitization exposure related to such 
securities, the use of a standardized or internal ratings-based approach11, or an Internal 
Assessment Approach12, by a FRE13.  In all cases where a securitization exposure arises from a 
re-securitization and is acquired after September 15, 2008, the securities issued by the re-
securitization SPE (or such securitization exposure) must be rated by two recognized ECAIs to 
permit a FRE to use a ratings-based or Internal Assessment Approach for such exposure.14

Further, in the case of a re-securitization exposure acquired after September 15, 2008, the 
Supervisory Formula under CAR can only be applied based on the ultimate underlying assets 
(e.g. the third party loans or receivables giving rise to cash flows) and not based upon securities 
issued by any underlying securitization.   When a FRE uses two ratings which correspond to 
different risk weights, the higher of the two risk weights must be used.  With innovative or 
highly structured products such as re-securitizations, FREs should exercise caution when relying 
on ratings if significant disagreement exists between ratings agencies as to the efficacy of using 
ratings to evaluate risk. 

6. Securities Purchases and Implicit Support 

Capital rules recognize that, while a FRE may (for market making purposes) purchase a small 
amount of securities issued by a securitization, retaining or purchasing significant securities 

11 This two rating requirement also applies to any inferred ratings used under the CAR Ratings-Based Approach.  
Such two rating requirement may be satisfied by a combination of an external rating from one ECAI and an 
inferred rating based on a reference securitization exposure rated by another ECAI or by two ratings (based on 
external credit ratings from two ECAIs) of the same reference securitization exposure. 

12 This two rating requirement for the CAR internal assessment approach requires, pursuant to CAR A-1 paragraph 
620, that the unrated securitization exposure may only be rated under the IAA if the ABCP has two external 
ratings. 

13 This two rating requirement applies whenever a FRE is seeking to use an external credit rating to establish the 
capital required to support a securitization exposure.  In the case of deposit-taking institutions subject to CAR, 
the two rating requirement applies to securitization exposures regardless of whether the standardized or the 
internal Ratings-Based Approach is utilized; Section 5.4 of CAR A and Section 6.4 of CAR A-1 are amended 
accordingly.  In the case of life insurance and property and casualty insurance companies subject to Guideline B-
5, the two rating requirement applies when the capital use for a securitization exposure relies on an external 
rating; sections 4.4 and 5.4 of Guideline B-5 are amended accordingly. . 

14 This two rating requirement applies whenever a FRE is seeking to use an external credit rating to establish the 
capital required to support a re-securitization exposure and, as described in the preceding footnote, the existing 
guidance is amended accordingly. 
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exposures may undermine the transfer of credit risk (such risk transfer being fundamental to the 
capital relief provided by securitization)15.  FREs have historically from time to time purchased a 
small amount of securities issued by securitization SPEs to provide a trading inventory.
However, when third party investors are unwilling to purchase all of the securities being issued 
by an SPE, FREs have purchased securities issued by SPEs they sponsor.  When such a FRE is 
also the liquidity provider to the securitization, such purchases may represent an alternative 
method for the FRE to provide liquidity support to the SPE.

While CAR permits FREs sponsoring a SPE to purchase securities pursuant to their 
predetermined legal obligations, a course of conduct involving discretionary purchases of 
securities by an FRE that is an asset originator (or supplier) to a SPE may evidence “implicit 
support”16.  Where a FRE provides implicit support to a securitization, the FRE must hold capital 
against all of the exposures associated with the securitization as if they had not been 
securitized17.  As such, FREs should review their practices and procedures to ensure that they are 
respecting these rules.

Finally, when a FRE holds securities issued by a securitization SPE for which it is the liquidity 
provider, such securities should, except for a de minimus amount that represents a normal course 
trading inventory, receive the same capital treatment as would arise from a drawing under the 
liquidity facility.  For example, such securities would not receive preferential capital usage 
arising from holding securities in its trading book. 

7. Re-Securitization Exposures  

Re-securitizations are, by their nature, more complex than securitizations of unsecuritized assets 
as they represent a securitization exposure in an underlying securitization exposure.  While re-
securitizations share many of the same issues and features as securitizations of unsecuritized 
assets, because additional risks exist, it may not be appropriate to apply the same risk assessment 
and capital adequacy measures to re-securitizations as are applied to other securitizations.

The application of the same assessment and capital adequacy measures is only appropriate where 
it can be demonstrated that a re-securitization will behave in the same manner as a securitization 
of unsecuritized assets.  For example, reliance on the credit ratings ascribed to the securitization 
exposures held by the re-securitization may be misleading unless a detailed analysis of the 
underlying assets in the underlying securitizations is performed (e.g. to ensure that those assets 
will perform as expected under stress test scenarios and that those underlying assets do not pose 
any concentration risks and provide sufficient diversity).  Further, as CAR’s securitization capital 
framework is premised on risk diversification, consideration must be given to whether the assets 
held by a re-securitization are sufficiently granular and whether there is the absence of risk 
correlation, both of which are required to achieve the lowest risk weights available under CAR. 

FREs should ensure that the risk assessment and capital methodology they use to evaluate re-
securitizations is adequate and considers the additional risks and complexities associated with re-

15 See CAR A-1 paragraph 787. 
16 See CAR A-1 paragraph 551. 
17 See CAR A-1 paragraph 564; see also the final bullet point under CAR A-1 section 6.3.2. 
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manage such transactions, it is also essential that they provide adequate disclosure about their 
role(s) to third party stakeholders wishing to make a fully informed investment or other decision. 

A FRE must consider and, where practicable, mitigate the reputation risk associated with being 
an asset originator or securitization sponsor. In particular, FREs should identify all existing 
securitization SPEs where they could reasonably be considered to have a sponsorship or asset 
origination role and should ensure that they are clearly disclosing the nature and extent of their 
involvement with those securitizations in an ongoing and publicly available manner – e.g. on the 
FRE’s website and in any disclosure documents related to the issuance of securities by a 
securitization SPE.  Further, as securitization sponsors have on occasion taken on unexpected 
responsibilities and incurred unexpected costs as a result of sponsorship, FRE’s should consider 
whether the risks arising from their involvement with securitizations have been adequately 
provided for in their internal capital adequacy and liquidity planning processes.

In addition, FREs performing non-sponsorship roles such as providing normal course investment 
research or investment advice concerning securities issued by a securitization SPE, or 
performing custodial or administrative tasks related to a securitization (e.g. which do not require 
special knowledge of the securitization or involve an active participation in a securitization), 
should ensure that their roles and activities are clearly understood and communicated to 
minimize potential misunderstandings concerning the nature of their involvement, reputation risk 
and legal liability.   

5. Use of Ratings From External Credit Assessment Institutions

External credit ratings are used in a number of guidelines to establish minimum capital 
requirements.  FREs are reminded that external ratings are only one indication of the credit 
quality of an exposure.  It is the FRE’s responsibility to establish prudent lending practices and 
procedures and to understand the underlying risk of their exposures.  Further, FREs as users of 
third party credit ratings are cautioned to carefully consider the limitations of any third party risk 
assessment.  For example, such ratings may be based on information that is not publicly 
available and the rating may not have considered information that the FRE considers to be 
material or relevant (e.g. considers credit risk but not other risks; does not consider risk 
concentrations specific to the FRE).  A FRE may consider available third party risk assessments 
when forming its own views but should also seek to identify differences in methodology or 
approach from its own preferred methodology. 

The existing capital guidelines use ratings from external credit assessment institutions (ECAI) 
when determining the minimum capital requirements from securitizations9.  The CAR 
standardized and the CAR A-1 internal-ratings based approach and Guideline B-5 also reference 
ratings and other external factors when determining the minimum capital requirements arising 
from securitization exposures as well as the amount of recognition given to credit risk 
mitigants.10  However, while third party credit ratings or risk assessments may be used to 
indicate credit quality related to minimum capital requirements, reliance on external credit 
ratings is not a substitute for each FRE making its own risk assessment.  When a FRE’s own 

9  See CAR A-1 paragraphs 609 and 611 to 618 and Guideline B-5 sections 4.4 and 5.4. 
10  For example, see CAR A-1 section 3.7 and paragraphs 565 to 570 and see Guideline B-5 sections 4.4 and 5.4. 
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securitizations.  Generally, everything else being equal, the capital should be higher for re-
securitization exposures than traditional securitized assets as re-securitizations have greater 
complexity and risk.  Until such time as further guidance is issued, the capital treatment of re-
securitization exposures should, effective immediately, be calculated, as applicable: (A) for 
deposit-taking institutions, using the CAR “Base risk weights” set out in paragraphs 615 or 616, 
as applicable (or, in the case of non-granular exposures, the “Risk weights for tranches backed 
by non-granular pools” set forth in such paragraphs); (B) for life insurance companies, using the 
next higher “Factor” under Annex 1 “Life Insurance Companies” to Guideline B-5 than would 
otherwise apply based on the rating; and (C) for property and casualty insurance companies, 
using a Factor which is double the “Factor” set out in Annex 1 “P&C Companies” to Guideline 
B-5.
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APPENDIX A – Revisions to CAR A and CAR A-1 

NOTE:  THE FOLLOWING REVISIONS IMPACT SECTIONS 5.4.3.(iv) OF CAR A AND 
6.4.3.(iv) OF CAR A-1 

Eligible liquidity facilities 

578.  Banks are permitted to treat off-balance sheet securitisation exposures as eligible liquidity 
facilities if the following minimum requirements are satisfied: 

(a) The facility documentation must clearly identify and limit the circumstances under which 
it may be drawn. Draws under the facility must be limited to the amount that is likely to 
be repaid fully from the liquidation of the underlying exposures and any seller-provided 
credit enhancements. In addition, the facility must not cover any losses incurred in the 
underlying pool of exposures prior to a draw, or be structured such that draw-down is 
certain (as indicated by regular or continuous draws); 

(b) The facility must be subject to an asset quality test that precludes it from being drawn to 
cover credit risk exposures that are in default as defined in paragraphs 452 to 459. In 
addition, if the exposures that a liquidity facility is required to fund are externally rated 
securities, the facility can only be used to fund securities that are externally rated 
investment grade at the time of funding; 

(c) The facility cannot be drawn after all applicable (e.g. transaction-specific and 
programme-wide) credit enhancements from which the liquidity would benefit have been 
exhausted; and 

(d) Repayment of draws on the facility (i.e. assets acquired under a purchase agreement or 
loans made under a lending agreement) must not be subordinated to any interests of any 
note holder in the programme (e.g. ABCP programme) or subject to deferral or waiver. 

579.  Where these conditions are met, the bank may apply a 20% CCF to the amount of eligible 
liquidity facilities with an original maturity of one year or less, or a 50% CCF if the facility has 
an original maturity of more than one year.  Where these conditions are met, the bank may apply 
a 50% CCF to the amount of eligible liquidity facilities.  However, if an external rating of the 
facility itself is used for risk-weighting the facility, a 100% CCF must be applied. 

Eligible liquidity facilities available only in the event of market disruption

580.  [INTENTIONALLY LEFT BLANK]  Banks may apply a 0% CCF to eligible liquidity 
facilities that are only available in the event of a general market disruption (i.e. whereupon more 
than one SPE across different transactions are unable to roll over maturing commercial paper, 
and that inability is not the result of an impairment in the SPEs’ credit quality or in the credit 
quality of the underlying exposures). To qualify for this treatment, the conditions provided in 
paragraph 578 must be satisfied. Additionally, the funds advanced by the bank to pay holders of 
the capital market instruments (e.g. commercial paper) when there is a general market disruption 
must be secured by the underlying assets, and must rank at least pari passu with the claims of 
holders of the capital market instruments.
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NOTE:  THE FOLLOWING REVISIONS IMPACT SECTION 6.4.4.(vii) OF CAR A-1 

637.  Liquidity facilities are treated as any other securitisation exposure and receive a CCF of 
100% unless specified differently in paragraphs 639 638 to 641. If the facility is externally rated, 
the bank may rely on the external rating under the RBA. If the facility is not rated and an inferred 
rating is not available, the bank must apply the SF, unless the IAA can be applied. 

638. [INTENTIONALLY LEFT BLANK]  An eligible liquidity facility that can only be drawn 
in the event of a general market disruption as defined in paragraph 580 is assigned a 20% CCF 
under the SF. That is, an IRB bank is to recognise 20% of the capital charge generated under the 
SF for the facility. If the eligible facility is externally rated, the bank may rely on the external 
rating under the RBA provided it assigns a 100% CCF rather than a 20% CCF to the facility.

OSFI Notes:  A 20% credit conversion factor applies to liquidity lines with market disruption 
clauses that are mapped under the IAA.

639.  When it is not practical for the bank to use either the bottom-up approach or the top-down 
approach for calculating KIRB, the bank may, on an exceptional basis and subject to supervisory 
consent, temporarily be allowed to apply the following method.  If the liquidity facility meets the 
definition in paragraph 578 or 580, the highest risk weight assigned under the standardised 
approach to any of the underlying individual exposures covered by the liquidity facility can be 
applied to the liquidity facility.  If the liquidity facility meets the definition in paragraph 578, the 
CCF must be 50% for a facility with an original maturity of one year or less, or 100% if the 
facility has an original maturity of more than one year.  If the liquidity facility meets the 
definition in paragraph 580, the CCF must be 20%.  In all other cases, the notional amount of the 
liquidity facility must be deducted. 
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APPENDIX B – Revisions to Guideline B-5  

NOTE:  THE FOLLOWING REVISION IMPACTS A TEXT BOX FOUND IN SECTION 4.3.3 
OF GUIDELINE B-5. 

An eligible liquidity facility that is in compliance with the conditions and scenarios described in 
sections 4.3.1, 4.3.2, and 4.3.3 is subject to the following capital treatment: 

• for a facility that is available in the event of a general market disruption, a 0% credit 
conversion factor (CCF) applies;

• for a facility with an original maturity of one year or less or that is unconditionally 
cancellable at any time without prior notice, a 10% CCF applies; or 

• for a facility with an original maturity of more than one year, a 50% CCF applies. 

- END - 

* Advisories describe how OSFI administers and interprets provisions of existing legislation, regulations or 
guidelines, or provide OSFI’s position regarding certain policy issues.  Advisories are not law; readers should 
refer to the relevant provisions of the legislation, regulation or guideline, including any amendments that came 
into effect subsequent to the Advisory’s publication, when considering the relevancy of the Advisory. 
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• First, capital charges for liquidity facilities and other securitization activities (including 
securitization sponsorship) need to accurately reflect FRE risks.   

• Second, FREs need to carefully assess the risks arising from securitization structures and 
their assets and must exercise caution when relying on external credit ratings.   

• Third, more capital is required to support complex securitization exposures such as re-
securitizations.  

 
In particular, the attached draft Advisory updates existing guidance related to FRE securitization 
exposures and their capital treatment pursuant to the following OSFI guidance: 
 

• Guideline A, Capital Adequacy Requirements (CAR A) Banks/T&L 

• Guideline A-1, Capital Adequacy Requirements (CAR A-1) Banks/T&L 

• Guideline B-5, Asset Securitization2 
 
Further, there are seven key areas where existing guidance is being reinforced or changed: 
 
1. Additional information is provided concerning OSFI’s expectations with respect to the 

establishment and review of exposure limits for securitizations and the need for stress testing 
and consideration of risk correlations; 

2. The zero percent credit conversion factor for general market disruption liquidity facilities is 
being eliminated, effective immediately, and such facilities will receive the same capital 
treatment as global style liquidity facilities; 

3. FREs are expected to ensure that short-term liquidity facilities (i.e. one year or less) are 
indeed short term exposures and, if not, FREs should be establishing higher capital charges  
to support such facilities; 

4. Clarification of the sponsorship roles that FREs may play with respect to a securitization 
special purpose entity (SPE) and the impact of those roles on reputational risk, including the 
addition of ongoing disclosure with respect to SPE sponsorship3; 

5. FREs are reminded that external credit assessments are only one indication of the quality of 
exposures and, effective September 15, 2008, two external credit assessments will be required 
to apply ratings-related risk weights to most securitization exposures; 

6. Additional guidance is being provided with respect to implicit support of SPEs and the 
potential consequences of such support, including when such support is provided by 
purchasing securities issued by a SPE in lieu of funding under a liquidity facility; and 

 
2 Upon implementation of CAR A and CAR A-1, Guideline B-5 is no longer applicable to the regulatory framework 

and capital treatment of securitization exposures for banks, bank holding companies, federally regulated trust and 
loan companies and federally incorporated cooperative credit associations.  Guideline B-5 continues to apply to 
federally regulated life insurance and property and casualty insurance companies and other cooperative credit 
associations. 

3 The Advisory is in addition to, and FRE's are encouraged to comply with, the requirements of the April 7, 2008 
Report of the Financial Stability Forum on Enhancing Market and Institutional Resilience. 
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7. Additional risk assessment practices are encouraged for re-securitization exposures and the 
risk weights applicable to re-securitizations are being increased. 

 
Please note that further guidance in this area may be forthcoming to address changes in 
international capital rules or market developments. 
 
While OSFI recognizes that much of the Advisory is specific to FREs subject to CAR A and 
CAR A-1 (and, to a lesser extent, Guideline B-5), OSFI expects all FREs, where practicable, to 
apply the principles enunciated in the Advisory in their securitization-related activities. 
 
Questions or comments concerning the draft Advisory should be addressed to Paul Melaschenko, 
Capital, Accounting and Research Division, at (613) 990-6429, by facsimile at (613) 991-6822 or 
by e-mail at paul.melaschenko@osfi-bsif.gc.ca before July 31, 2008.  A final version of the 
Advisory will be posted on OSFI’s website on or before September 15, 2008, at which point it 
will take effect. 
 
 
 
Robert Hanna  
Assistant Superintendent 
Regulation Sector 
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Subject: Asset Securitization 
 
Category: Prudential Limits and Restrictions  
 
No:  B-5   Date:  July 1994 

Revised: November 2004 
 
1. Introduction 
 
This guideline outlines the regulatory framework for asset securitization transactions.  It applies 
to all federally regulated financial institutions (FRFIs)1 on an enterprise-wide basis.   
 
The capital requirements in this guideline are based on bank, trust and loan company, life 
insurance company, and P&C company capital rules.  If OSFI finds the capital inadequate for the 
risks assumed or retained by virtue of asset securitization activities, OSFI may increase the 
institution’s capital requirements beyond the minimum required in this guideline. 
 
OSFI reserves the right to adopt a look-through approach to determine the originator of the 
assets.  The look-through approach may also be used to ensure appropriate capital is maintained 
by a FRFI in a securitization transaction. 
 
OSFI’s accounting requirements for asset securitizations are set out in Guidelines D-4, Transfers 
of Financial Assets and D-8, Accounting of Transfers of Receivables Including Securitizations. 
 
Accounting issues related to NHA mortgage-backed securities transactions are addressed in 
Guidelines D-3, Accounting for NHA-insured MBS and D-8, Accounting of Transfers of 
Receivables Including Securitizations. 
 
The principles contained in this guideline and OSFI’s Credit Derivatives – Capital Treatment; 
Appendix to Guideline A, Parts I and II, will be used to determine the appropriate regulatory 
treatment of synthetic securitization of assets on a case-by-case basis.

                                                 
1  For the purposes of this guideline, a FRFI refers to banks, and to federally regulated trust and loan companies, 

cooperative credit associations, life insurance companies and property and casualty insurance companies.  
Foreign bank branches should refer to OSFI's Guideline B-5A Asset Securitization for Foreign Bank Branches. 
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2. Background 
 

2.1 Securitization process 
 
In its simplest form, asset securitization is the transformation of generally illiquid assets into 
securities that can be traded in the capital markets.  The asset securitization process generally 
begins with the segregation of financial assets into pools that are relatively homogeneous with 
respect to their cash-flow characteristics and risk profiles, including both credit and market risks.  
These pools of assets are then sold to a bankruptcy-remote entity, generally referred to as a 
special-purpose entity (SPE), which issues asset-backed securities (ABS) to investors to finance 
the purchase.  ABS are financial instruments that may take a variety of forms, including 
commercial paper and term debt and certificates of beneficial ownership.  The cash flow from 
the underlying assets supports repayment of the ABS.  Various forms of enhancement are used to 
provide credit protection for investors in the ABS. 
 
Securitizations typically split up the risk of credit losses from the underlying assets into tranches 
that are distributed to different parties.  The “first dollar”, or most subordinate, loss position is 
first to absorb credit losses (first loss protection); the most “senior” investor position is last; and 
there may be one or more loss positions in between (“second” or “subsequent dollar” loss 
positions).  Each loss position functions as an enhancement if it protects the more senior 
positions in the structure from loss. 
 
A FRFI may perform one or more functions in an asset securitization transaction.  It may: 
 

• invest in a debt instrument issued by an SPE (section 4.4); 

• provide enhancements (sections 4.1 and 4.2); 

• provide liquidity support (section 4.3);  

• set up, or cause to be set up, an SPE (section 5.1); 

• collect principal and interest payments on the assets and transmit those funds to an SPE,  
investors in the SPE securities or a trustee representing them (section 5.2); and/or  

• provide clean-up calls (section 5.3). 
 

2.2 Enhancement 
 
An enhancement is an arrangement provided to an SPE to cover the losses associated with the 
pool of assets.  Enhancement is a method of protecting investors in the event that cash flows 
from the underlying assets are insufficient to pay the interest and principal due for the ABS in a 
timely manner.  Enhancement is used to improve or support the credit rating on more senior 
tranches, and therefore the pricing and marketability of the ABS.  The distinction between the 
types of enhancement - first loss and second or subsequent loss - is drawn to allow for an 
understanding of the underlying structure, differences in risk profiles and capital requirements. 
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2.2.1 First loss 
 
A first loss enhancement is a facility2 designed to cover the first level of losses or first level of 
financial support for the underlying assets in the pool, the performance of the entity, or the 
instruments issued to investors.  Common examples of these facilities include 
overcollateralization; cash collateral; recourse provisions; senior/subordinated security 
structures; subordinated standby lines of credit; subordinated loans; third party equity; 
commitments to purchase assets in default; and any arrangement where recourse provisions are 
offset against retained interests such as spread accounts or interest-only strips.  A first loss 
facility is often provided by the supplier of the assets but may be provided by a third party. 
 

2.2.2 Second or subsequent loss 
 
A second or subsequent loss facility represents an enhancement providing a more senior tier of 
protection to the SPE or to investors in senior tranches.  It is designed to absorb losses and 
reduce risks for investors and the liquidity provider(s).  The share of risk of a second or 
subsequent loss facility depends on the coverage provided by any first loss facility.  In order to 
limit the possibility of the second or subsequent loss facility carrying a disproportionate level of 
risk (hence a lower capital requirement), an enhancement facility is deemed a second or 
subsequent loss facility only if it explicitly benefits from the protection of a significant (see 
section 4.1) and subordinated first loss facility, i.e., the first loss facility should cover all of the 
types of risks to which the second or subsequent loss is exposed.  Second or subsequent loss 
facilities may apply to specific assets of a single seller, a specific pool or pools of assets in a 
multi-seller entity, the performance of an entity, or the instruments issued to investors.   
 
Common examples of these facilities include: recourse provisions; senior/subordinated security 
structures; subordinated standby lines of credit; subordinated loans; third party equity; swaps that 
are structured to provide an element of enhancement; and any amount of liquidity facilities in 
excess of 103% of the face value of outstanding paper. In addition, these facilities include any 
temporary financing facility, other than qualifying servicer advances, provided by a FRFI to an 
enhancer or to an SPE to bridge the gap between the date a claim is made against a third party 
enhancer and when payment is received. 
 

2.3 Liquidity support 
 
Liquidity support is a commitment to lend to, or purchase assets of, an SPE in order to provide 
investors with assurance of timely payment of principal and interest.  Liquidity support may 
include a general market disruption clause.  A general market disruption can be defined as a 
disruption in the Canadian commercial paper market resulting in the inability of Canadian 
commercial paper issuers, including the SPE, to issue any commercial paper, and where the 
inability does not result from a diminution in the creditworthiness of the SPE or any originator or 
from a deterioration in the performance of the assets of the SPE.  
                                                 
2  If a facility is not subject to a maximum contract value, its value is deemed to equal the total amount of the pool 

of SPE assets. 
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3. OSFI’s Expectations 
 
A FRFI should understand the inherent risks of the activity, be competent in structuring and 
managing such transactions, and have adequate staffing of the functions involved in the 
transactions. 
 
The terms and conditions of all transactions between the FRFI and the SPE should be at least at 
market terms and conditions (and any fees are paid in a timely manner) and meet the FRFI’s 
normal credit standards.  The Credit Committee or an equally independent committee should 
approve individual transactions.   
 
A FRFI’s capital and liquidity plans should take into account the potential need to finance an 
increase in assets on its balance sheet as a result of early amortization or maturity events.  If 
OSFI finds the planning inadequate, it may increase the institution's capital requirements. 
 
Securitization documentation should clearly state that early amortization cannot be precipitated 
by regulatory actions affecting the supplier. 
 
The capital requirements for asset securitization transactions will be limited to those set out in 
this guideline if the FRFI provides only the level of support (enhancement or liquidity) 
committed to in the various agreements that define and limit the levels of losses to be borne by 
the FRFI. 
 
4. Capital Requirements for Securitization Exposures3 
 

4.1 First loss enhancements 
 
A FRFI that provides a first loss enhancement is required to deduct the full amount of the facility 
from total capital for capital adequacy purposes.  The amount of the deduction may be reduced 
by the amount of any provision, deferred gain, or recognized loss on sale, pursuant to Guidelines 
D-4 and D-8, that relates to that facility.  This treatment applies whether or not the FRFI is the 
supplier of the assets to the SPE. 
 
The amount deducted from the total capital of banks and trust and loan companies in calculating 
their risk-based capital adequacy and assets-to-capital multiple is limited to the capital that 
would have been required had the assets remained on the balance sheet, or otherwise been the 
property, of the institution. 
 
The amount deducted from total capital by life and property and casualty insurance companies is 
limited to the capital that would have been required under OSFI's relevant risk-based capital 
adequacy requirements for a direct credit substitute of an amount equal to the assets protected by 

                                                 
3   Includes senior tranches, enhancements and liquidity facilities. 
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the first loss enhancement.  The counterparty factor used in this calculation will be the applicable 
factor for the underlying assets, subject to a minimum of 4%. 
 
A first loss enhancement is considered significant if it meets the following conditions: 
 

• there is a documented and reliable credit history for the specific type of asset in each 
underlying pool; 

• the FRFI's credit process properly assesses the credit and other risks of the facility in 
accordance with its standard credit policy for arm's-length counterparties; and  

• the facility adequately covers the expected losses, for example, the facility raises the 
rating of the next senior tranche to at least BBB.  

 
4.2 Second or subsequent loss enhancements 

 
Where a FRFI provides a second or subsequent loss enhancement, the facility will qualify for 
treatment as a direct credit substitute (or an on-balance sheet asset at its face value) under the 
relevant capital adequacy rules if the facility is fully protected by a significant first loss 
enhancement and meets any of the following conditions: 
 

• at least 25% of the facility is participated to an independent third party;  

• the facility is explicitly rated at least BBB; or  

• an independent third party provides the first loss enhancement. 
 
If it does not meet at least one of these conditions, the facility will be considered a first loss 
enhancement. 
 
A second or subsequent loss enhancement is considered significant if it meets the following 
conditions: 
 

• the rating of the facility indicates a lower risk of loss than that of the underlying pool(s) 
and any first loss facility; and 

• the size of the facility is sufficient to achieve a higher rating on more senior rated 
tranches. 
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4.3 Eligible liquidity facilities 4 
 
To qualify as an eligible liquidity facility, OSFI expects a facility to meet the following criteria: 
 

• the facility documentation must clearly identify and limit the circumstances under which 
it may be drawn; 

• the facility has full protection of first and second or subsequent loss facilities as available 
to senior investors in the SPE/pool/series; 

• draws under the facility must be limited to the amount that is likely to be repaid fully 
from the liquidation of the underlying exposures and any enhancements; 

• the facility cannot be drawn after all applicable first and second or subsequent loss 
facilities from which the liquidity would benefit have been exhausted; 

• the facility cannot be used to provide credit support (even on a temporary basis), or serve 
as permanent funding for the securitization; 

• the facility must not cover any losses incurred in the underlying pool of exposures prior 
to a draw, or be structured such that draw-down is certain (as indicated by regular or 
continuous draws); 

• funds advanced to repay investors in the senior tranches or the SPE/pool/series are fully 
secured by at least an equal value of underlying performing assets; 

• repayment of funds advanced must rank at least pari passu with the claims of investors of 
the senior tranches; 

• the facility must be subject to an asset quality test that precludes it from being drawn to 
cover credit risk exposures that are in default and includes a clause that causes it to be 
reduced or terminated if the quality of the assets deteriorates; and 

• if the exposures that a liquidity facility is required to fund are externally rated securities, 
the facility can only be used to fund securities that are externally rated investment grade 
at the time of funding.  

 
Where these criteria are not met, the facility may be treated as first loss or second or subsequent 
loss enhancement subject to meeting the conditions outlined in section 4.1 or 4.2. 
 
Where these criteria are met, the following options for capital treatment apply.  See Annex 2 for 
a summary of the options in diagram form. 

                                                 
4  In any SPE where a FRFI provides second or subsequent loss enhancements or liquidity facilities, the 25% 

participation rule applies separately at the level of the SPE and at the level of the individual pools within the 
SPE. 
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4.3.1 Where a FRFI provides an eligible liquidity facility under the following 
conditions: 

 
• an independent third party provides a facility that qualifies as a significant 

first loss enhancement; and 

• the second or subsequent loss enhancement provided is significant, 

the liquidity facility will be treated as  described at the end of section 4.3.3 (see 
box) for any one of the following scenarios: 

 
• another independent third party provides the second or subsequent loss 

enhancement;  

• the second or subsequent loss enhancement provided is explicitly rated at 
least BBB;  

• the FRFI provides the second or subsequent loss enhancement that is at 
least 25% participated; or 

• the FRFI provides the second or subsequent loss enhancement and at least 
25% of the liquidity facility is participated. 

 

4.3.2 Where a FRFI provides an eligible liquidity facility under the following 
conditions: 

 
• an independent third party provides a facility that qualifies as a significant 

first loss enhancement; and 

• the second or subsequent loss enhancement provided is insignificant, 

the liquidity facility will be treated as described at the end of section 4.3.3 (see 
box) for the following scenario: 

 
• another independent third party provides the second or subsequent loss 

enhancement and at least 25% of the liquidity facility is participated. 
 
A liquidity facility that does not meet any of the conditions or fit within the scenarios described 
in sections 4.3.1 and 4.3.2 will be considered a direct credit substitute under the relevant capital 
adequacy rules. 
 

4.3.3 Where a FRFI provides an eligible liquidity facility under the following 
conditions: 

 
• the FRFI provides a facility that qualifies as a significant first loss 

enhancement; and 
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• the second or subsequent loss enhancement provided is significant, 

the liquidity facility will be treated as described at the end of this section (see 
box) for any one of the following scenarios: 

 
• an independent third party provides the second or subsequent loss 

enhancement;  

• the second or subsequent loss enhancement provided is explicitly rated at 
least BBB; or 

• the FRFI provides the second or subsequent loss enhancement that is at 
least 25% participated.  

 
 

An eligible liquidity facility that is in compliance with the conditions and scenarios described 
in sections 4.3.1, 4.3.2, and 4.3.3 is subject to the following capital treatment: 

• for a facility that is available in the event of a general market disruption, a 0% credit 
conversion factor (CCF) applies;  

• for a facility with an original maturity of one year or less or that is unconditionally 
cancellable at any time without prior notice, a 10% CCF applies; or 

• for a facility with an original maturity of more than one year, a 50% CCF applies 

 
4.3.4 Where a FRFI provides an eligible liquidity facility under the following 

conditions: 
 

• the FRFI provides a facility that qualifies as a significant first loss 
enhancement;  

• the second or subsequent loss enhancement provided is insignificant; and 

• the liquidity facility is at least 25% participated, 

the liquidity facility will be treated as a direct credit substitute under the relevant 
capital adequacy rules in any of the following scenarios: 

• an independent third party provides the second or subsequent loss 
enhancement;  

• the second or subsequent loss enhancement provided is explicitly rated at 
least BBB; or 

• the FRFI provides the second or subsequent loss enhancement that is at 
least 25% participated. 

A liquidity facility that does not meet any of the conditions or fit within the scenarios described 
in sections 4.3.3 and 4.3.4 will be considered a first loss enhancement. 
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4.4 Ratings-based approach 
 
A FRFI investing in or holding senior tranches or providing second or subsequent loss 
enhancements (that meet the conditions in section 4.2) may be able to use a ratings-based 
approach to determine the capital requirements for these exposures.  The approach uses credit 
ratings from widely recognized rating agencies5 to measure relative exposure to credit risk and 
determine the associated risk-based capital requirement.  For rated exposures that qualify for the 
ratings-based approach, Annex 1 provides the risk weights and factors that correspond to the 
various external credit ratings. 
 
A FRFI may not use the ratings-based approach for first loss enhancements; capital requirements 
for first loss enhancements are described in section 4.1. 
 
For second or subsequent loss enhancements or liquidity facilities explicitly rated BBB6 and above, 
the 25% participation requirement7 is deemed to have been met through the rating process. 
 
5. Capital Requirements for Other Roles Performed by a FRFI 
 

5.1 Setting up, or causing to be set up, an SPE 
 
OSFI expects a FRFI to minimize its exposure to risk arising from its relationship with an SPE. 
A FRFI that sets up, or causes to be set up, an SPE will not have to hold capital as a result of this 
activity if the following conditions are met: 
 

• the FRFI does not own any share capital in a company, nor is it the beneficiary of a trust, 
used as an SPE for purchasing and securitizing financial assets.  For this purpose, share 
capital includes all classes of common and preferred share capital; 

• the FRFI’s name is not included in the name of a company or trust used as an SPE, nor is 
any connection implied with the FRFI by, for example, using a symbol closely associated 
with the FRFI.  If, however, the FRFI is performing a specific function for a particular 
transaction or transactions (e.g., collecting and transmitting payments or providing 
enhancement), this may be indicated in the offering circular (subject to the Name Use 
Regulations); 

• the FRFI does not have any of its directors, officers or employees on the board of a 
company used as an SPE, unless the SPE’s board has at least three members.  Where the 
board consists of three or more members, the FRFI may not have more than one director.  

                                                 
5  For the purposes of this guideline, OSFI recognizes the following agencies: DBRS, Moody’s, Standard and 

Poor’s, and Fitch. 
6  Or equivalent rating by DBRS, Moody’s, Standard and Poor’s, or Fitch. 
7  The 25% participation (on a pari passu basis with an independent third party) requirement is intended to validate 

the assessment by the originating FRFI of the risk of the enhancement or liquidity facilities. 
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Where the SPE is a trust, the beneficiary and the indenture trustee and/or the issuer 
trustee must be third parties independent of the FRFI; 

• the FRFI does not lend to the SPE on a subordinated basis, except as otherwise provided 
herein8; and 

• the FRFI does not support, except as provided elsewhere in this guideline, any losses 
suffered by the SPE, or investors in it, or bear any of the recurring expenses of the SPE.   

 
Where a FRFI does not meet all of these conditions, it is required to hold capital against all debt 
instruments issued to third parties by the SPE. 
 

5.2 Collecting and transmitting payments 
 
A FRFI whose only involvement with a particular asset securitization transaction is to collect 
interest and principal payments on the underlying assets and transmit these funds to the SPE or 
investors in the SPE securities (or a trustee representing them) should be under no obligation to 
remit funds to the SPE or the investors unless and until the funds are received from the obligors.  
Where this condition is met, this activity does not attract any capital. 
 
A FRFI that is collecting interest and principal payments on the underlying assets and 
transmitting these funds to the SPE or investors in the SPE securities (or a trustee representing 
them) may also: 
 

• structure transactions;  
• analyse the underlying assets; 
• perform due diligence and credit reviews;  
• monitor the credit quality of the portfolio of underlying assets; and/or 
• provide servicer advances (see conditions outlined in section 5.2.1). 

 
In this role, a FRFI should:  
 

• comply with the conditions specified for a FRFI setting up an SPE; 
 

• have evidence available in its records that its legal advisers are satisfied that the terms of 
the asset securitization protect it from any liability to investors in the SPE (except normal 
contractual obligations relating to its role in collecting and transmitting payments); and 

 
 
 

                                                 
8    A loan provided by a FRFI to a SPE to cover initial transaction or set-up costs is a deduction from capital as long as the loan 

is capped at its original amount; amortized over the life of the securities issued by the SPE; and the loan is not available as a 
form of enhancement to the assets or securities issued. 
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• ensure that any offering circular contains a highly visible, unequivocal statement that the 
FRFI, serving in this capacity, does not stand behind the issue or the SPE and will not 
make good any losses in the portfolio. 

 
Where a FRFI that is not making servicer advances meets all these conditions, this activity does 
not attract any capital. 
 
Where a FRFI does not meet all these conditions, it is required to maintain capital against all 
debt instruments issued to third parties by the SPE. 
 

5.2.1 Making servicer advances 
 
A FRFI may be contractually obligated to provide funds to an SPE to ensure an uninterrupted 
flow of payments to investors in the SPE’s securities, solely under the unusual circumstance that 
payments from the underlying assets have not been received due to temporary timing differences.  
A FRFI that provides such support is typically referred to as a servicing agent and the funds 
provided are typically referred to as servicer advances.  Where a FRFI acts as a servicing agent, 
OSFI expects the following conditions to be met: 
 

• servicer advances are not made to offset shortfalls in cash flow that arise from assets in 
default; 

• the credit facility under which servicer advances are funded is unconditionally 
cancellable by the servicing agent; 

• the total value of cash advances is limited to the total amount transferable for that 
collection period;  

• servicer advances rank ahead of all claims by investors in SPE securities, expenses and 
other cash allocations; 

• the repayment of servicer advances comes from subsequent collections or the available 
enhancement facilities; 

• servicer advances are repaid within thirty one9 business days; and 
• the servicing agent performs an assessment of the likelihood of repayment of servicer 

advances prior to each advance and such advances should only be made if prudent 
lending standards are met.   

 
Where these conditions and the conditions in section 5.2 are all met, FRFIs should treat undrawn 
facilities as off-balance sheet commitments.  Drawn facilities will be treated as on-balance sheet 
loans. 
 
In all other circumstances, the facilities will be treated as first loss enhancements. 

                                                 
9   This means 31 business days from the day the cash is advanced. 

Banks/T&L/Co-ops/Life/P&C    B-5 Asset Securitization 
November 2004 Page 12 



Office of the Superintendent 
of Financial Institutions 

5.3 Providing clean-up calls 
 
A clean-up call is an option that permits a FRFI that is the supplier of the assets or collecting and 
transmitting payments to wind-up an SPE before all of the underlying credit exposures have been 
repaid. This is generally accomplished by repurchasing the remaining securitization exposures 
once the pool balance has fallen below a specified level.  This level is established at origination 
and is set to trigger when the amount of assets is too low for the SPE to economically issue 
securities.   
 
An agreement that permits a FRFI to purchase the remaining assets in a pool when the balance of 
those assets is equal to or less than 10 percent of the original pool balance is considered a clean-
up call and no capital is required.  However, a clean-up call that permits the remaining loans to 
be repurchased when their balance is greater than 10 percent of the original pool balance or 
permits the purchase of non-performing loans is considered a first loss enhancement.    
 

5.4 Investor 
 
A FRFI investing in the most senior tranches may be able to use explicit external credit ratings to 
determine the capital requirement.  Annex 1 provides the risk weights and factors that 
correspond with the various external credit ratings.   
 
When an explicit external credit rating is not available, a FRFI holding the most senior tranches 
should determine its capital requirement based on the relevant capital adequacy rules for similar 
investments. (See tab 3 of Capital Adequacy Requirements, section 3-4-1 of Minimum 
Continuing Capital and Surplus Requirements, or tab 2-4 of Minimum Capital Test.) 
 
For all other exposures, investors should refer to section 4 for the appropriate capital treatment. 
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ANNEX 1 
 

Banks, Trust and Loan Companies 
 

Long-term rating category* 
External Credit 

Assessment 
AAA to 

AA- 
A+ to A- BBB+ to 

BBB- 
BB+ and below or 

unrated  

Risk Weight 20% 50% 100% Deduction from capital 
* The rating designations used in the following charts are for illustrative purposes only and do not indicate any 
preference for, or endorsement of, any particular external assessment system. 
 
 

Short-term rating category 
External Credit 

Assessment 
A1/P1/R1H A2/P2/R1M A3/P3/R1L All other ratings or 

unrated 

Risk Weight 20% 50% 100% Deduction from capital 
 
 
 

Life Insurance Companies 
 

Short-term securities (original maturities of less than one year) 
Factor 

Regular Qualifying 
Participating 

 

Commercial Paper 

 

0.25% 0.125% Rated R1 (H), A-1 or equivalent 

0.50% 0.25% Rated R1 (M), A-2 or equivalent 

2% 1% Rated R1 (L), A-3 or equivalent 
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Bonds/Loans/Private Placements 
Factor 

Regular Qualifying 
Participating 

 

Bonds 

 

0.25% 0.125%             AAA, A++ or equivalent 

0.5% 0.25%             AA, A+ or equivalent 

1% 0.5%             A, A or equivalent 

2% 1%             BBB or equivalent 

8% 4%             All other ratings or unrated10 

 
 
 

P&C Companies 
 

Risk Factors for Investment Grade* On- and Off-balance sheet positions 
Factor On-Balance Sheet Assets 

Investments: Term Deposits, Bonds and 
Debentures (includes Treasury Bills and 
Commercial Paper) 

Off-Balance Sheet Exposures 
 

0.50% Expiring or redeemable in one year or less Structured Settlements, Letters of Credit, 
Derivatives 

2.00% Expiring or redeemable in more than one 
year 

Other 

* A security is treated as Investment Grade if its rating meets or exceeds the rating listed below. 
 

Asset/Guarantor Ratings 
Rating Agency Commercial Paper Bonds & Debentures 

(at least as high as) 
Preferred Shares 

Moody’s Investors 
Service 

P-1 A Aa 

Standard and Poor’s 
Corporation 

A-1 A AA 

Dominion Bond Rating 
Service 

R-1 (low) A Pfd-2 

 

                                                 
10   Does not apply to first loss enhancement. 
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ANNEX 2 
 
Note: The 0% CCF in both diagrams is for illustrative purposes only.  Please refer to 
section 4.3 of this guideline and OSFI’s Capital Adequacy Requirements for details.  
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Recent turmoil in global credit markets and ABCP: OSFI's view 
 
 

Introduction 
 
When I was initially planning this speech – my first since I was named 
Superintendent of Financial Institutions – I was planning to talk about the 
property and casualty (P&C) business. But recent events in the global financial 
system have made headlines here and around the world, and I want to provide 
some insight into OSFI’s view of what has been happening, and where we 
believe things are going. Also, while the P&C industry has not been directly 
affected by the issues in the asset-backed commercial paper (ABCP) market, 
you may think it’s irrelevant to you.  But there are in fact several lessons coming 
out of recent events that are applicable to P&C companies and all financial 
institutions. 
 
 
Recent ABCP events 
 
What was the cause of the global financial market turmoil?  The trigger was rising 
default rates on sub-prime mortgages in the United States. This was amplified 
when globally, investors focussed on uncertainty about the types of loans 
underlying structured finance assets that they had purchased, such as asset-
backed commercial paper.  That led investors to reject certain products, and 
markets for ABCP become every illiquid, with many ABCP vehicles having 
difficulty selling paper to investors.  Many investors around the world, including 
many Canadian corporations, were exposed.  And everyone is looking for 
answers. 
 
In interpreting recent events, there are three schools of thought. One school of 
thought is that the disruption in the ABCP market was unprecedented and not 
within the realm of a rational person's expectations.  The second school of 
thought is that some sort of major disruption was predictable – various warnings 
were widely reported on in the financial press worldwide. The third is that bodies 
that have responsibility for regulation and global financial stability were asleep at 
the switch and are to blame for everything that has happened. 
 
I obviously do not attend school number three. As for schools one and two, they 
are both interesting. 
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School one acknowledges that shocks can occur but focuses on the fact that 
they are extremely rare events – perhaps they’re referred to as black swan 
events.  A black swan event is a large-impact, hard-to-predict, and rare event 
beyond the realm of normal expectations.  Some players pay little attention to the 
possibility of a black swan because such events are so remote.  But regulators 
do worry about whether black swans can occur, as financial institutions have to 
be prepared should they happen. 

School two teaches students that, where there is smoke, there is usually fire, or 
maybe incense, but there is something and it should be investigated. There was 
a lot of discussion by commentators about the red flags that were popping up 
and being reported on widely around the world. What was not known 
was whether the warning signs would lead to an orderly adjustment, such as an 
orderly increase in pricing of risk, which would be welcome, or whether they 
would lead to something far more serious.  Commentators have noted how 
difficult it was to foresee that all of the factors that were publicly known would 
feed off one another in the ways they did, resulting in a disorderly adjustment. 
 
That is the thing with shocks – and that's why they are called shocks – they 
cannot be predicted in advance with certainty. 
 
Regulators, including OSFI, focussed on capital and liquidity at financial 
institutions as that is the best protection against unexpected events. We also 
called for extra attention to be paid to other buffers for the unexpected, including 
robust stress testing, and continual enhancement of monitoring systems and risk 
management. This was and continues to be key. 

 
Due to the strong capital and liquidity position of the Canadian banking 
system, our system is well placed to deal with events such as we are 
experiencing now. 
 
What warnings were sounded before the current problems in the global financial 
markets? And how did people respond to these warnings? Any why didn’t 
everyone in the world figure out that a black swan was in the offing? 
 
There were a number of warning signs. Let me highlight four of them: 

1. Complex products – This warning was everywhere. The issue discussed 
by many commentators was whether people really understood the 
complex products they were selling, and buying. As well, there were 
questions around whether people were reading the material rating 
agencies produce, to understand the methodologies used. This was talked 
about because structured finance transactions were among the most 
complex financial instruments offered to investors, requiring a high degree 
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of analysis before and after investment. But investors were searching for 
yield in a low interest rate environment and the lure of the triple-A rating 
was hard to pass up given its track record. As for low-risk premia, some 
experts were arguing that the low-risk premia reflected sound economic 
fundamentals and the benefits of modern financial technology. Some very 
intelligent people assessed the risks and made the wrong decision. 
 

2. US sub-prime market problems – In mid-2005 this began to be raised as 
a looming issue.  But most commentators saw this as a containable 
problem, in part because it was a small part of the market and a lot of the 
problematic lending was outside of the regulated banking system. But as 
the months went by there was a realization that, through securitization, 
exposures were popping up in many places and had found their way into 
highly rated tranches of some vehicles – many of which were arranged by 
non-regulated players but which touched the banking industry, both in 
Canada and globally, via liquidity lines. 
 

3. Lack of transparency of asset-based and highly structured securities –
Most investors had information on the "characteristics" of the asset pool, 
as well as information on credit enhancements, and this satisfied them 
globally for many years.  It did not satisfy them when the sub prime 
problem hit and they realized that sub-prime exposures might be lurking 
underneath.  Investor sentiment can change and did change. Going 
forward I think that investors will demand more information.  OSFI agrees 
that more transparency of the underlying assets in ABCP conduits is a 
good idea and we will be discussing this with banks involved in the market 
and with our colleagues internationally. 
 

4. Uniqueness of the Canadian ABCP market – The fact that Canadian 
investors were buying ABCP with one rating and with limited liquidity lines 
was also known.  S&P had put out reports explaining why they would not 
rate a product that had liquidity lines that could only be drawn in the event 
of a general market disruption (GMD or so-called Canadian style due to 
their popularity in Canada).  S&P suggested that liquidity lines that were 
more readily available in time of need (so-called global style lines) were 
better for the investor.  Others such as DBRS believed that GMD lines 
were sufficient given the higher level of credit enhancement in Canadian 
structures compared to international structures. Sophisticated investors 
and advisors supported the DBRS view. 

 

I have read a lot of articles in the press on the Canadian ABCP market lately.  A 
sample last week included comments like: "Credit crisis made in Canada: lax 
rules to blame;" "Canada was not as tough as other nations"; and "the Canadian 
regulator did not ask liquidity providers to set aside capital, so they could use it to 
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grow other lines of business."  The previous week I read, "The situation is 
different in Canada because it had looser rules.  It was essentially up to the 
banks to decide how they would support that non-bank asset-backed commercial 
paper.  OSFI sanctioned these looser rules." 
 
I think it’s time to separate fact from fiction.  There are two ABCP markets in 
Canada - ABCP conduits sponsored by Canadian banks (banks that OSFI 
oversees), and ABCP markets sponsored by unregulated players. 
 
ABCP vehicles sponsored by Canadian banks had either global style liquidity 
lines, or market disruption lines in place – it depended on the bank.  OSFI 
applied internationally agreed capital rules. The more risk of a liquidity line being 
drawn, the more capital a bank had to hold (the charge was 10% for global style 
lines).  Where the risk of a line being drawn was extremely remote, the capital 
charge was zero.  These are international capital rules.  Despite headlines 
suggesting lax rules, loose rules, or different rules, Canadian rules are robust 
and aligned with international standards.  Like all international banks, Canadian 
banks have stepped in to support their conduits, and this has helped to bring 
back investor confidence.  The banks have also announced a move to global 
style lines, again to reassure investors. 
 
For ABCP sponsored by non-banks – entities OSFI does not oversee – the 
situation is different.  Such vehicles chose to negotiate general market disruption 
liquidity lines exclusively. When market confidence waned, these conduits could 
not negotiate global style lines and were unsuccessful in availing themselves of 
liquidity under general market disruption lines, given disagreements over the 
terms they had agreed to with their liquidity providers.  Close to 90 per cent of the 
banks that these entities were dealing with were offshore foreign banks and the 
rules under which they operate are not set by OSFI.  In fact, Canadian banks that 
OSFI oversee were very small players in providing liquidity – very few Canadian 
banks provided liquidity, and when they did it was for very small amounts – a 
total of $1.8 billion in liquidity lines, according to OSFI estimates. 
 
In assessing the comments that have been made, I have to note that it is not 
OSFI's role to use our powers over banks (which are designed to help protect 
bank solvency) to regulate capital markets. 
 
As a prudential regulator we do not tell Canadian investors what to invest in or 
not invest in. We do not tell unregulated players how to go about their business. 
We do not tell banks to provide liquidity to certain players and on what 
conditions.  
 
In summary, OSFI focuses on the strength of the financial institutions because 
that is our job – safety and soundness of institutions that make promises to pay 
depositors and policyholders.  OSFI focuses on capital, or buffers for the 
unexpected, as well as stress testing, liquidity and continual enhancement of 
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monitoring systems and risk management, as that plays a key role in maintaining 
a safe and sound financial system.  
 
Now let’s turn to the P&C industry where capital, stress testing and risk 
management remains a critical aspect of what we do. And lessons learned from 
the recent turmoil will also apply to the P&C industry even though you were far 
away from the esoteric world of ABCP. 
 
 
Stress Testing 
 
We have a lot of good debates at OSFI, and with the companies we regulate, 
about stress testing. No one in the banking industry would have run a stress test 
with a scenario involving events of this past summer – but they have been 
running stress tests for a long time.  Liquidity is one area of stress testing focus, 
and banks test how many months they can operate without difficulty assuming 
severe liquidity issues. This helps smart bankers sleep at night, or at the very 
least ensures that they make changes so they can be well prepared for the 
unexpected. 
 
The P&C industry ran some very useful tests in the early to mid-nineties in terms 
of catastrophe modeling. While the results are no longer surprising, the initial 
results caused a large increase in catastrophic reinsurance limits. That is the 
hallmark of a good stress test – something realistic, yet also somewhat 
surprising. Something larger than management's current expectations, 
and something that leads management to take appropriate action to mitigate risk. 
 
Another good test we have seen is an appointed actuary (AA) who modeled the 
frequency and severity of events, split by line, with large losses modeled 
separately. The analysis was based on historical loss experience but included 
the impact of the current reinsurance program. The volatility was higher than 
expected and as a result the company is reviewing its reinsurance structure. 
 
Then there are some less stellar stress tests. 
 
We have seen companies using a certain percentage decline in the equity 
markets as a scenario in the current year, where the market had already declined 
by that amount by the time we get the document – so it wasn't much of a stress. 
 
We have seen an AA who modeled the volatility in the unpaid claims and set the 
scenario at the 95th percentile. When asked why the AA had not used the 99th 
percentile – when most AAs use the 99th percentile – we were told that the 99th 
percentile would have shown near insolvency. This company's financial condition 
was not satisfactory and an inadequate stress test misleads the Board. Boards of 
Directors need full disclosure of information by management. 
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We have seen a company who has not had a loss ratio above 40 per cent in the 
recent past, assume a 200 per cent loss ratio for the purpose of a stress test. 
The result was insolvency, which the AA offset with a large deferred tax asset – 
but in circumstances where an FI is facing insolvency it is very unlikely that the 
auditor would approve a deferred tax asset. Management felt that the 200 per 
cent loss ratio was ludicrous, due to their business and their reinsurance 
structure. Based on our recommendation the AA withdrew the report and issued 
a new report with a scenario that considered reinsurance. The loss ratio was 
around 100 per cent and while this was significantly higher than any actual loss 
ratios, management accepted this as plausible and formulated appropriate action 
plans. 
  
While regulators tend to focus on worse case scenarios, stress testing can get a 
bad name within the industry when the scenarios are seen to be so far-fetched 
that they are not taken seriously. I am speaking about scenarios that are not 
based on a good understanding of the company's business and where 
management is not really part of the process i.e. identifying risks, understanding 
new initiatives, interpreting coverage (esp. reinsurance.)  In short the AA's 
scenario analysis should be convincing i.e. the risk should be clear to 
management, as well as being a stretch scenario. 

At OSFI we often talk about what regulators can do to try to ensure that financial 
institutions think about realistic but unpleasant events and take into account the 
full range of consequences. I admit that it is sometimes hard to convince 
managers of some institutions to think about such events.  Why is that?  Why is it 
that some companies complain about pandemic planning when health experts 
say it’s not a question of if but when?  Why is it that a supervisor can get a stress 
test from an institution that refers to a 20 per cent decline in the stock market and 
by the time we get the stress test the market has already fallen by more than 20 
per cent?  Why is it that warnings about risks can be everywhere but when the 
risks come to pass, people are really surprised?  I do not have the answers to 
these questions, but it is OSFI’s job to consistently remind the institutions we 
regulate to prepare for the bad times. 

I recently read in the Financial Times an article by Madeleine Albright (former US 
Secretary of State) who referred to Dale Carnegie's book – "How to Win Friends 
and Influence People" – which describes the power of positive 
thinking. According to her, the problem we face today is that many people think 
too positively.  They believe that truly bad things could not happen to us, or to 
their company – that's why they try to ignore a possible pandemic, or build 
houses on flood plains, or buy complex instruments when they truly do not 
understand them. But as we have learned, truly bad things do happen. So OSFI’s 
message has always been that the best course of action is to plan, get the best 
information possible, and see how you might fare under various adverse 
scenarios. 
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Risk management in the P&C industry 
 
Part XIII 
 
Recent events clearly underscore the need to know what your risks are.  Some 
people do not like changes to Part XIII of the Insurance Companies Act (ICA) 
because it will affect their business. I appreciate that concern and I understand 
that Part XIII will have an impact. But our motivation here was to establish, with 
certainty, what the obligations of a P&C company are, and tie the vesting of 
assets to these obligations.  You cannot have a company in difficulty, think you 
know what the liabilities are, and then find claims coming out of the woodwork for 
which you have no assets vested. 
 
OSFI’s plan to mitigate the consequences of this change has been to remain 
transparent throughout the process for implementing the new provisions and 
during the drafting of the Advisory. Through consultation and the consideration of 
industry concerns, OSFI is confident that it will implement a fair regime designed 
to preserve the integrity of the ICA and the Winding-Up and Restructuring Act  
 
 
Fair Value and D-10 
 
Recent ABCP events underscore the huge challenge in fair valuing instruments 
when the market is thin or has few observable prices and when models are used 
to develop values.  While ABCP is not an issue for P&C companies because they 
held little to no ABCP, it does support OSFI’s view that increased use of fair 
value without the appropriate risk management procedures in place, especially 
where there are no observable markets, is a bad idea. That is why we introduced 
D-10 for the P&C industry. If you are going to put instruments in your trading 
book or in the AFS category, you may come across periods of time when the 
securities are hard to value and you will need expertise to react. 
 
 
Reinsurance 
 
Recent events clearly tell us that you need to know what risk you have 
transferred and whether it can come back to bite you.  The analogy in the P&C 
world is reinsurance. 
 
Are there lessons to be learned from recent turmoil that could apply to 
reinsurance? I think there are. Among the lessons are that you should not 
depend solely on the rating of a reinsurer. That is not due diligence. Think about 
what could go wrong. Make sure you understand the fine print and get rid of any 
ambiguous wording. Do not tolerate uncertainties related to coverage and intent. 
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The Outlook 
 
There will be considerable follow-up to the causes of the global turmoil in 
financial markets, to determine whether corrective action is needed.  Some have 
suggested that no regulatory action is needed – the “market” has learned a 
lesson and the lesson will not be forgotten.  Others have suggested a list of 
areas that need to be reviewed, including liquidity risk management, degree of 
transparency surrounding complex products, capital rules, accounting impacts, 
and the whole area of how risk is transferred off balance sheets.  History has 
shown that each bout of turmoil teaches new lessons, and that is what we are 
focusing on, both in Canada and internationally – whether there are lessons that 
we can learn so that global financial systems, of which Canada is a part, benefit 
for the well-being of all. 
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Eligible Financial Contract General Rules (Companies’ Creditors 
Arrangement Act)  

SOR/2007-257 
 
Registration November 15, 2007  

COMPANIES’ CREDITORS ARRANGEMENT ACT  

Eligible Financial Contract General Rules (Companies’ Creditors Arrangement Act)  

P.C. 2007-1732 November 15, 2007 

Her Excellency the Governor General in Council, on the recommendation of the Minister of Industry, 

  

pursuant to subsection 18(1) of the Companies’ Creditors Arrangement Act, hereby makes the annexed Eligible 
Financial Contract General Rules (Companies’ Creditors Arrangement Act).  

ELIGIBLE FINANCIAL CONTRACT GENERAL RULES (COMPANIES’ CREDITORS 
ARRANGEMENT ACT)  

1. The following definitions apply in these Rules.  
 
"derivatives agreement" means a financial agreement whose obligations are derived from, referenced to, or 

based on, one or more underlying reference items such as interest rates, indices, currencies, commodities, 
securities or other ownership interests, credit or guarantee obligations, debt securities, climatic variables, 
bandwidth, freight rates, emission rights, real property indices and inflation or other macroeconomic data and 
includes   

(a) a contract for differences or a swap, including a total return swap, price return swap, default swap or 
basis swap;  
 
(b) a futures agreement;  
 
(c) a cap, collar, floor or spread;  
 
(d) an option; and  
 
(e) a spot or forward. ( contrat dérivé )  
 

"financial intermediary" means   

(a) a clearing agency; or  
 
(b) a person, including a broker, bank or trust company, that in the ordinary course of business maintains 
securities accounts or futures accounts for others. ( intermédiaire financier )  
 
2. The following kinds of financial agreements are prescribed for the purpose of the definition "eligible 

financial contract" in section 2 of the Companies’ Creditors Arrangement Act:  
 

(a) a derivatives agreement, whether settled by payment or delivery, that  
 

(i) trades on a futures or options exchange or board, or other regulated market, or  
 
(ii) is the subject of recurrent dealings in the derivatives markets or in the over-the-counter securities or 

Page 1 of 2Print

6/28/2008http://laws.justice.gc.ca/en/ShowFullDoc/cr/SOR-2007-257///en



commodities markets;  
 

(b) an agreement to  
 

(i) borrow or lend securities or commodities, including an agreement to transfer securities or commodities 
under which the borrower may repay the loan with other securities or commodities, cash or cash 
equivalents,  
 
(ii) clear or settle securities, futures, options or derivatives transactions, or  
 
(iii) act as a depository for securities;  
 

(c) a repurchase, reverse repurchase or buy-sellback agreement with respect to securities or commodities;  
 
(d) a margin loan in so far as it is in respect of a securities account or futures account maintained by a 
financial intermediary;  
 
(e) any combination of agreements referred to in any of paragraphs (a) to (d);  
 
(f) a master agreement in so far as it is in respect of an agreement referred to in any of paragraphs (a) to (e); 
 
 
(g) a master agreement in so far as it is in respect of a master agreement referred to in paragraph (f);  
 
(h) a guarantee of, or an indemnity or reimbursement obligation with respect to, the liabilities under an 
agreement referred to in any of paragraphs (a) to (g); and  
 
(i) an agreement relating to financial collateral, including any form of security or security interest in collateral 
and a title transfer credit support agreement, with respect to an agreement referred to in any of paragraphs 
(a) to (h).  
 
*3. These Rules come into force on the day on which subsection 104(2) of the Budget Implementation Act, 

2007, chapter 29 of the Statutes of Canada, 2007 comes into force.  
 
* [Note: Rules in force on November 17, 2007, see SI/2007-106.]  
 
 

Last updated: 2008-06-23  Important Notices 
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Competition Act 

C-34 

An Act to provide for the general regulation of trade and commerce in respect of conspiracies, trade practices 
and mergers affecting competition 

SHORT TITLE 
Short title 

1. This Act may be cited as the Competition Act.  

R.S., 1985, c. C-34, s. 1; R.S., 1985, c. 19 (2nd Supp.), s. 19. 

PART I 

PURPOSE AND INTERPRETATION 

PURPOSE 

Purpose of Act 

1.1 The purpose of this Act is to maintain and encourage competition in Canada in order to promote the 
efficiency and adaptability of the Canadian economy, in order to expand opportunities for Canadian participation 
in world markets while at the same time recognizing the role of foreign competition in Canada, in order to 
ensure that small and medium-sized enterprises have an equitable opportunity to participate in the Canadian 
economy and in order to provide consumers with competitive prices and product choices.  

R.S., 1985, c. 19 (2nd Supp.), s. 19. 

INTERPRETATION 

Definitions 

2. (1) In this Act, "article"  
«article »  

"article" means real and personal property of every description including 

(a) money, 

(b) deeds and instruments relating to or evidencing the title or right to property or an interest, immediate, 
contingent or otherwise, in a corporation or in any assets of a corporation, 

(c) deeds and instruments giving a right to recover or receive property, 

(d) tickets or like evidence of right to be in attendance at a particular place at a particular time or times or of 
a right to transportation, and 

(e) energy, however generated; 

"business"  
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«entreprise » 

"business" includes the business of 

(a) manufacturing, producing, transporting, acquiring, supplying, storing and otherwise dealing in articles, 
and 

(b) acquiring, supplying and otherwise dealing in services. 

It also includes the raising of funds for charitable or other non-profit purposes. 

"Commission" [Repealed, R.S., 1985, c. 19 (2nd Supp.), s. 20] 

"Commissioner"  
«commissaire » 

"Commissioner" means the Commissioner of Competition appointed under subsection 7(1); 

"Director" [Repealed, 1999, c. 2, s. 1] 

"merger" [Repealed, R.S., 1985, c. 19 (2nd Supp.), s. 20] 

"Minister"  
«ministre » 

"Minister" means the Minister of Industry; 

"monopoly" [Repealed, R.S., 1985, c. 19 (2nd Supp.), s. 20] 

"product"  
«produit » 

"product" includes an article and a service; 

"record"  
«document » 

"record" includes any correspondence, memorandum, book, plan, map, drawing, diagram, pictorial or graphic 
work, photograph, film, microform, sound recording, videotape, machine readable record, and any other 
documentary material, regardless of physical form or characteristics, and any copy or portion thereof; 

"service"  
«service » 

"service" means a service of any description whether industrial, trade, professional or otherwise; 

"supply"  
«fournir » ou  
«approvisionner » 

"supply" means, 

(a) in relation to an article, sell, rent, lease or otherwise dispose of an article or an interest therein or a right 
thereto, or offer so to dispose of an article or interest therein or a right thereto, and 

(b) in relation to a service, sell, rent or otherwise provide a service or offer so to provide a service; 

"trade, industry or profession"  
«commerce, industrie ou profession » 

"trade, industry or profession" includes any class, division or branch of a trade, industry or profession; 

"Tribunal"  
«Tribunal » 

"Tribunal" means the Competition Tribunal established by subsection 3(1) of the Competition Tribunal Act. 

Affiliated corporation, partnership or sole proprietorship 

(2) For the purposes of this Act, 
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(a) one corporation is affiliated with another corporation if one of them is the subsidiary of the other or both 
are subsidiaries of the same corporation or each of them is controlled by the same person; 

(b) if two corporations are affiliated with the same corporation at the same time, they are deemed to be 
affiliated with each other; and 

(c) a partnership or sole proprietorship is affiliated with another partnership, sole proprietorship or a company 
if both are controlled by the same person. 

Subsidiary corporation 

(3) For the purposes of this Act, a corporation is a subsidiary of another corporation if it is controlled by that 
other corporation. 

Control 

(4) For the purposes of this Act, 

(a) a corporation is controlled by a person other than Her Majesty if  

(i) securities of the corporation to which are attached more than fifty per cent of the votes that may be 
cast to elect directors of the corporation are held, directly or indirectly, whether through one or more 
subsidiaries or otherwise, otherwise than by way of security only, by or for the benefit of that person, and 

(ii) the votes attached to those securities are sufficient, if exercised, to elect a majority of the directors of 
the corporation; 

(b) a corporation is controlled by Her Majesty in right of Canada or a province if  

(i) the corporation is controlled by Her Majesty in the manner described in paragraph (a), or 

(ii) in the case of a corporation without share capital, a majority of the directors of the corporation, other 
than ex officio directors, are appointed by  

(A) the Governor in Council or the Lieutenant Governor in Council of the province, as the case may 
be, or  

(B) a Minister of the government of Canada or the province, as the case may be; and 

(c) a partnership is controlled by a person if the person holds an interest in the partnership that entitles the 
person to receive more than fifty per cent of the profits of the partnership or more than fifty per cent of its 
assets on dissolution. 

R.S., 1985, c. C-34, s. 2; R.S., 1985, c. 19 (2nd Supp.), s. 20; 1992, c. 1, s. 145(F); 1995, c. 1, s. 62; 1999, c. 2, s. 1, c. 31, 
s. 44(F). 

Binding on agents of Her Majesty in certain cases 

2.1 This Act is binding on and applies to an agent of Her Majesty in right of Canada or a province that is a 
corporation, in respect of commercial activities engaged in by the corporation in competition, whether actual or 
potential, with other persons to the extent that it would apply if the agent were not an agent of Her Majesty.  

R.S., 1985, c. 19 (2nd Supp.), s. 21. 

Defects of form 

3. No proceedings under this Act shall be deemed invalid by reason of any defect of form or any technical 
irregularity.  

R.S., c. C-23, s. 3. 

Collective bargaining activities 

4. (1) Nothing in this Act applies in respect of  

(a) combinations or activities of workmen or employees for their own reasonable protection as such 
workmen or employees; 

(b) contracts, agreements or arrangements between or among fishermen or associations of fishermen and 
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persons or associations of persons engaged in the buying or processing of fish relating to the prices, 
remuneration or other like conditions under which fish will be caught and supplied to those persons by 
fishermen; or 

(c) contracts, agreements or arrangements between or among two or more employers in a trade, industry or 
profession, whether effected directly between or among the employers or through the instrumentality of a 
corporation or association of which the employers are members, pertaining to collective bargaining with their 
employees in respect of salary or wages and terms or conditions of employment. 

Limitation 

(2) Nothing in this section exempts from the application of any provision of this Act a contract, agreement or 
arrangement entered into by an employer to withhold any product from any person, or to refrain from acquiring 
from any person any product other than the services of workmen or employees. 

R.S., c. C-23, s. 4; 1974-75-76, c. 76, s. 2. 

Travel agents 

4.1 (1) Sections 45 and 61 do not apply in respect of a contract, an agreement or an arrangement that is 
between or among travel agents and that is only in respect of the negotiation of commissions on ticket sales for 
domestic flights paid to travel agents by an airline that, with its affiliates, accounts for at least 60% of the 
revenue passenger-kilometers of all domestic services over the 12 months immediately before the contract, 
agreement or arrangement was entered into.  

Tribunal certificate 

(2) If, on application by an airline, the Tribunal finds that the airline and its affiliates account for less than 
60% of the revenue passenger-kilometers of all domestic services over the 12 months immediately before the 
application, the Tribunal shall issue a certificate to that effect. 

Effect of certificate 

(3) Subsection (1) does not apply in respect of an airline that holds a certificate issued under subsection (2). 

Revocation of certificate 

(4) If, on application by a travel agent, the Tribunal finds that an airline that holds a certificate issued under 
subsection (2) and its affiliates account for at least 60% of the revenue passenger-kilometers of all domestic 
services over the 12 months immediately before the application, the Tribunal shall revoke the certificate. 

Opportunity to be heard 

(5) Before issuing a certificate under subsection (2) or revoking a certificate under subsection (4), the 
Tribunal shall afford the Commissioner and, in the case of revocation, any airline in respect of which the 
revocation of the certificate is sought, a reasonable opportunity to be heard. 

Definitions 

(6) The definitions in this subsection apply in this section. "airline"  
«ligne aérienne » 

"airline" means a person licensed under section 61 of the Canada Transportation Act to operate a domestic 
service. 

"domestic service"  
«service intérieur » 

"domestic service" has the same meaning as in subsection 55(1) of the Canada Transportation Act. 

"travel agent"  
«agent de voyage » 

"travel agent" means a person who issues, on behalf of an airline, tickets for travel on a domestic service. 

2000, c. 15, s. 11. 

Underwriters 

5. (1) Sections 45 and 61 do not apply in respect of an agreement or arrangement between or among 
persons who are members of a class of persons who ordinarily engage in the business of dealing in securities 
or between or among such persons and the issuer of a specific security, in the case of a primary distribution, or 
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the vendor of a specific security, in the case of a secondary distribution, where the agreement or 
arrangement has a reasonable relationship to the underwriting of a specific security.  

Definition of "underwriting" 

(2) For the purposes of this section, “underwriting” of a security means the primary or secondary distribution 
of the security, in respect of which distribution 

(a) a prospectus is required to be filed, accepted or otherwise approved pursuant to a law enacted in 
Canada or in a jurisdiction outside Canada for the supervision or regulation of trade in securities; or 

(b) a prospectus would be required to be filed, accepted or otherwise approved but for an express exemption 
contained in or given pursuant to a law mentioned in paragraph (a). 

R.S., 1985, c. C-34, s. 5; 1999, c. 2, s. 2. 

Amateur sport 

6. (1) This Act does not apply in respect of agreements or arrangements between or among teams, clubs 
and leagues pertaining to participation in amateur sport.  

Definition of "amateur sport" 

(2) For the purposes of this section, “amateur sport” means sport in which the participants receive no 
remuneration for their services as participants. 

1974-75-76, c. 76, s. 2. 

PART II 

ADMINISTRATION 
Commissioner of Competition 

7. (1) The Governor in Council may appoint an officer to be known as the Commissioner of Competition, who 
shall be responsible for  

(a) the administration and enforcement of this Act; 

(b) the administration of the Consumer Packaging and Labelling Act; 

(c) the enforcement of the Consumer Packaging and Labelling Act except as it relates to food, as that term is 
defined in section 2 of the Food and Drugs Act; and 

(d) the administration and enforcement of the Precious Metals Marking Act and the Textile Labelling Act. 

Oath of office 

(2) The Commissioner shall, before taking up the duties of the Commissioner, take and subscribe, before the 
Clerk of the Privy Council, an oath or solemn affirmation, which shall be filed in the office of the Clerk, in the 
following form: 

I do solemnly swear (or affirm) that I will faithfully, truly and impartially, and to the best of my judgment, skill and ability, 
execute the powers and trusts reposed in me as Commissioner of Competition. (In the case where an oath is taken add "So 
help me God".) 

Salary 

(3) The Commissioner shall be paid such salary as may be from time to time fixed and allowed by the 
Governor in Council. 

R.S., 1985, c. C-34, s. 7; 1999, c. 2, ss. 4, 37. 

Deputy Commissioners 

8. (1) One or more persons may be appointed Deputy Commissioners of Competition in the manner 
authorized by law.  

Powers of Deputy 
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(2) The Governor in Council may authorize a Deputy Commissioner to exercise the powers and perform the 
duties of the Commissioner whenever the Commissioner is absent or unable to act or whenever there is a 
vacancy in the office of Commissioner. 

Powers of other persons 

(3) The Governor in Council may authorize any person to exercise the powers and perform the duties of the 
Commissioner whenever the Commissioner and the Deputy Commissioners are absent or unable to act or, if 
one or more of those offices are vacant, whenever the holders of the other of those offices are absent or unable 
to act. 

Inquiry by Deputy 

(4) The Commissioner may authorize a Deputy Commissioner to make inquiry regarding any matter into 
which the Commissioner has power to inquire, and when so authorized a Deputy Commissioner shall perform 
the duties and may exercise the powers of the Commissioner in respect of that matter. 

Powers of Commissioner unaffected 

(5) The exercise, pursuant to this Act, of any of the powers or the performance of any of the duties of the 
Commissioner by a Deputy Commissioner or other person does not in any way limit, restrict or qualify the 
powers or duties of the Commissioner, either generally or with respect to any particular matter. 

R.S., 1985, c. C-34, s. 8; 1999, c. 2, s. 5. 

Application for inquiry 

9. (1) Any six persons resident in Canada who are not less than eighteen years of age and who are of the 
opinion that  

(a) a person has contravened an order made pursuant to section 32, 33 or 34, or Part VII.1 or VIII, 

(b) grounds exist for the making of an order under Part VII.1 or VIII, or 

(c) an offence under Part VI or VII has been or is about to be committed, 

may apply to the Commissioner for an inquiry into the matter. 

Material to be submitted 

(2) An application made under subsection (1) shall be accompanied by a statement in the form of a solemn 
or statutory declaration showing 

(a) the names and addresses of the applicants, and at their election the name and address of any one of 
their number, or of any attorney, solicitor or counsel, whom they may, for the purpose of receiving any 
communication to be made pursuant to this Act, have authorized to represent them; 

(b) the nature of  

(i) the alleged contravention, 

(ii) the grounds alleged to exist for the making of an order, or 

(iii) the alleged offence 

and the names of the persons believed to be concerned therein and privy thereto; and 

(c) a concise statement of the evidence supporting their opinion. 

R.S., 1985, c. C-34, s. 9; R.S., 1985, c. 19 (2nd Supp.), s. 22; 1999, c. 2, ss. 6, 37. 

Inquiry by Commissioner 

10. (1) The Commissioner shall  

(a) on application made under section 9, 

(b) whenever the Commissioner has reason to believe that  

(i) a person has contravened an order made pursuant to section 32, 33 or 34, or Part VII.1 or Part VIII, 

(ii) grounds exist for the making of an order under Part VII.1 or Part VIII, or 
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(iii) an offence under Part VI or VII has been or is about to be committed, or 

(c) whenever directed by the Minister to inquire whether any of the circumstances described in 
subparagraphs (b)(i) to (iii) exists, 

cause an inquiry to be made into all such matters as the Commissioner considers necessary to inquire into with 
the view of determining the facts. 

Information on inquiry 

(2) The Commissioner shall, on the written request of any person whose conduct is being inquired into under 
this Act or any person who applies for an inquiry under section 9, inform that person or cause that person to be 
informed as to the progress of the inquiry. 

Inquiries to be in private 

(3) All inquiries under this section shall be conducted in private. 

R.S., 1985, c. C-34, s. 10; R.S., 1985, c. 19 (2nd Supp.), s. 23; 1999, c. 2, ss. 7, 37, c. 31, s. 45. 

Order for oral examination, production or written return 

11. (1) If, on the ex parte application of the Commissioner or his or her authorized representative, a judge of 
a superior or county court is satisfied by information on oath or solemn affirmation that an inquiry is being made 
under section 10 and that a person has or is likely to have information that is relevant to the inquiry, the judge 
may order the person to  

( a) attend as specified in the order and be examined on oath or solemn affirmation by the Commissioner or 
the authorized representative of the Commissioner on any matter that is relevant to the inquiry before a 
person, in this section and sections 12 to 14 referred to as a "presiding officer", designated in the order; 

( b) produce to the Commissioner or the authorized representative of the Commissioner within a time and at 
a place specified in the order, a record, a copy of a record certified by affidavit to be a true copy, or any other 
thing, specified in the order; or 

( c) make and deliver to the Commissioner or the authorized representative of the Commissioner, within a 
time specified in the order, a written return under oath or solemn affirmation showing in detail such 
information as is by the order required. 

Records in possession of affiliate 

(2) Where the person against whom an order is sought under paragraph (1)(b) in relation to an inquiry is a 
corporation and the judge to whom the application is made under subsection (1) is satisfied by information on 
oath or solemn affirmation that an affiliate of the corporation, whether the affiliate is located in Canada or 
outside Canada, has records that are relevant to the inquiry, the judge may order the corporation to produce the 
records. 

No person excused from complying with order 

(3) No person shall be excused from complying with an order under subsection (1) or (2) on the ground that 
the testimony, record or other thing or return required of the person may tend to criminate the person or subject 
him to any proceeding or penalty, but no testimony given by an individual pursuant to an order made under 
paragraph (1)(a), or return made by an individual pursuant to an order made under paragraph (1)(c), shall be 
used or received against that individual in any criminal proceedings thereafter instituted against him, other than 
a prosecution under section 132 or 136 of the Criminal Code. 

Effect of order 

(4) An order made under this section has effect anywhere in Canada. 

R.S., 1985, c. C-34, s. 11; R.S., 1985, c. 19 (2nd Supp.), s. 24; 1999, c. 2, s. 37; 2002, c. 8, s. 126, c. 16, s. 1. 

Witness competent and compellable 

12. (1) Any person summoned to attend pursuant to paragraph 11(1)(a) is competent and may be compelled 
to give evidence.  

Fees 

(2) Every person summoned to attend pursuant to paragraph 11(1)(a) is entitled to the like fees and 
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allowances for so doing as if summoned to attend before a superior court of the province in which the person is 
summoned to attend. 

Representation by counsel 

(3) A presiding officer shall permit a person who is being examined pursuant to an order under paragraph 11
(1)(a) and any person whose conduct is being inquired into to be represented by counsel. 

Attendance of person whose conduct is being inquired into 

(4) Any person whose conduct is being inquired into at an examination pursuant to an order under paragraph 
11(1)(a) and that person’s counsel are entitled to attend the examination unless the Commissioner or the 
authorized representative of the Commissioner, or the person being examined or his employer, establishes to 
the satisfaction of the presiding officer that the presence of the person whose conduct is being inquired into 
would 

(a) be prejudicial to the effective conduct of the examination or the inquiry; or 

(b) result in the disclosure of confidential commercial information that relates to the business of the person 
being examined or his employer. 

R.S., 1985, c. C-34, s. 12; R.S., 1985, c. 19 (2nd Supp.), s. 24; 1999, c. 2, s. 37. 

Presiding officer 

13. (1) Any person may be designated as a presiding officer who is a barrister or advocate of at least ten 
years standing at the bar of a province or who has been a barrister or advocate at the bar of a province for at 
least ten years.  

Remuneration and expenses 

(2) A presiding officer shall be paid such remuneration, and is entitled to be paid such travel and living 
expenses, and such other expenses, incurred in the performance of his duties under this Act, as may be fixed 
by the Governor in Council. 

R.S., 1985, c. C-34, s. 13; R.S., 1985, c. 19 (2nd Supp.), s. 24. 

Administration of oaths 

14. (1) The presiding officer may administer oaths and take and receive solemn affirmations for the purposes 
of examinations pursuant to paragraph 11(1)( a).  

Orders of presiding officer 

(2) A presiding officer may make such orders as he considers to be proper for the conduct of an examination 
pursuant to paragraph 11(1)( a). 

Application to court 

(3) A judge of a superior or county court may, on application by a presiding officer, order any person to 
comply with an order made by the presiding officer under subsection (2). 

Notice 

(4) No order may be made under subsection (3) unless the presiding officer has given to the person in 
respect of whom the order is sought and the Commissioner twenty-four hours notice of the hearing of the 
application for the order or such shorter notice as the judge to whom the application is made considers 
reasonable. 

R.S., 1985, c. C-34, s. 14; R.S., 1985, c. 19 (2nd Supp.), s. 24; 1999, c. 2, s. 37; 2002, c. 8, s. 127. 

Warrant for entry of premises 

15. (1) If, on the ex parte application of the Commissioner or his or her authorized representative, a judge of 
a superior or county court is satisfied by information on oath or solemn affirmation  

( a) that there are reasonable grounds to believe that  

(i) a person has contravened an order made pursuant to section 32, 33 or 34, or Part VII.1 or VIII, 

(ii) grounds exist for the making of an order under Part VII.1 or VIII, or 

(iii) an offence under Part VI or VII has been or is about to be committed, and 
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( b) that there are reasonable grounds to believe that there is, on any premises, any record or other thing 
that will afford evidence with respect to the circumstances referred to in subparagraph ( a)(i), (ii) or (iii), as 
the case may be, 

the judge may issue a warrant under his hand authorizing the Commissioner or any other person named in the 
warrant to 

( c) enter the premises, subject to such conditions as may be specified in the warrant, and 

( d) search the premises for any such record or other thing and copy it or seize it for examination or copying. 

Contents of warrant 

(2) A warrant issued under this section shall identify the matter in respect of which it is issued, the premises 
to be searched and the record or other thing, or the class of records or other things, to be searched for. 

Execution of search warrant 

(3) A warrant issued under this section shall be executed between six o’clock in the forenoon and nine 
o’clock in the afternoon, unless the judge issuing it, by the warrant, authorizes execution of it at another time. 

Idem 

(4) A warrant issued under this section may be executed anywhere in Canada. 

Duty of persons in control of premises 

(5) Every person who is in possession or control of any premises or record or other thing in respect of which 
a warrant is issued under subsection (1) shall, on presentation of the warrant, permit the Commissioner or other 
person named in the warrant to enter the premises, search the premises and examine the record or other thing 
and to copy it or seize it. 

Where admission or access refused 

(6) Where the Commissioner or any other person, in executing a warrant issued under subsection (1), is 
refused access to any premises, record or other thing or where the Commissioner believes on reasonable 
grounds that access will be refused, the judge who issued the warrant or a judge of the same court, on the ex 
parte application of the Commissioner, may by order direct a peace officer to take such steps as the judge 
considers necessary to give the Commissioner or other person access. 

Where warrant not necessary 

(7) The Commissioner or the authorized representative of the Commissioner may exercise any of the powers 
set out in paragraph (1)(c) or (d) without a warrant if the conditions set out in paragraphs (1)(a) and (b) exist but 
by reason of exigent circumstances it would not be practical to obtain the warrant. 

Exigent circumstances 

(8) For the purposes of subsection (7), exigent circumstances include circumstances in which the delay 
necessary to obtain a warrant under subsection (1) would result in the loss or destruction of evidence. 

R.S., 1985, c. C-34, s. 15; R.S., 1985, c. 19 (2nd Supp.), s. 24; 1999, c. 2, ss. 8, 37; 2002, c. 8, s. 128. 

Operation of computer system 

16. (1) A person who is authorized pursuant to subsection 15(1) to search premises for a record may use or 
cause to be used any computer system on the premises to search any data contained in or available to the 
computer system, may reproduce the record or cause it to be reproduced from the data in the form of a printout 
or other intelligible output and may seize the printout or other output for examination or copying.  

Duty of person in control of computer system 

(2) Every person who is in possession or control of any premises in respect of which a warrant is issued 
under subsection 15(1) shall, on presentation of the warrant, permit any person named in the warrant to use or 
cause to be used any computer system or part thereof on the premises to search any data contained in or 
available to the computer system for data from which a record that that person is authorized to search for may 
be produced, to obtain a physical copy thereof and to seize it. 

Order restricting operation of computer system 

(3) A judge who issued a warrant under subsection 15(1) or a judge of the same court may, on application by 
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the Commissioner or any person who is in possession or control of a computer system or a part thereof on any 
premises in respect of which the warrant was issued, make an order 

(a) specifying the individuals who may operate the computer system and fixing the times when they may do 
so; and 

(b) setting out any other terms and conditions on which the computer system may be operated. 

Notice by person in possession or control 

(4) No order may be made under subsection (3) on application by a person who is in possession or control of 
a computer system or part thereof unless that person has given the Commissioner twenty-four hours notice of 
the hearing of the application or such shorter notice as the judge considers reasonable. 

Notice by Commissioner 

(5) No order may be made under subsection (3) on application by the Commissioner after a search has 
begun of the premises in respect of which the order is sought unless the Commissioner has given the person 
who is in possession or control of the premises twenty-four hours notice of the hearing of the application or such 
shorter notice as the judge considers reasonable. 

Definitions 

(6) In this section, "computer system" and "data" have the meanings set out in subsection 342.1(2) of the 
Criminal Code. 

R.S., 1985, c. C-34, s. 16; R.S., 1985, c. 19 (2nd Supp.), s. 24; 1999, c. 2, s. 37. 

Presentation of or report on record or thing seized 

17. (1) Where a record or other thing is seized pursuant to paragraph 15(1)( d), subsection 15(7) or section 
16, the Commissioner or the authorized representative of the Commissioner shall, as soon as practicable,  

( a) take the record or other thing before the judge who issued the warrant or a judge of the same court or, if 
no warrant was issued, before a judge of a superior or county court; or 

( b) make a report in respect of the record or other thing to a judge determined in accordance with paragraph 
( a). 

Report 

(2) A report to a judge under paragraph (1)(b) in respect of a record or other thing shall include 

(a) a statement as to whether the record or other thing was seized pursuant to paragraph 15(1)(d), 
subsection 15(7) or section 16; 

(b) a description of the premises searched; 

(c) a description of the record or other thing seized; and 

(d) the location in which it is detained. 

Retention or return of thing seized 

(3) Where a record or other thing is seized pursuant to section 15 or 16, the judge before whom it is taken or 
to whom a report is made in respect of it pursuant to this section may, if he is satisfied that the record or other 
thing is required for an inquiry or any proceeding under this Act, authorize the Commissioner to retain it. 

R.S., 1985, c. C-34, s. 17; R.S., 1985, c. 19 (2nd Supp.), s. 24; 1999, c. 2, s. 37, c. 31, s. 46(F); 2002, c. 8, s. 129. 

Commissioner to take reasonable care 

18. (1) Where any record or other thing is produced pursuant to section 11 or seized pursuant to section 15 
or 16, the Commissioner shall take reasonable care to ensure that it is preserved until it is returned to the 
person by whom it was produced or from whom it was seized or until it is required to be produced in any 
proceeding under this Act.  

Certified copies 

(1.1) The Commissioner need not return any copy of a record produced pursuant to section 11. 
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Access to records or things 

(2) The person by whom a record or other thing is produced pursuant to section 11 or from whom a record or 
other thing is seized pursuant to section 15 or 16 is entitled, at any reasonable time and subject to such 
reasonable conditions as may be imposed by the Commissioner, to inspect the record or other thing. 

Copy of record where returned 

(3) The Commissioner may, before returning any record produced pursuant to section 11 or seized pursuant 
to section 15 or 16, make or cause to be made, and may retain, a copy thereof. 

Detention of things seized 

(4) Any record or other thing that is produced pursuant to section 11, or the retention of which is authorized 
under subsection 17(3), shall be returned to the person by whom it was produced or the person from whom it 
was seized not later than sixty days after it was produced or its retention was authorized, unless, before the 
expiration of that period, 

(a) the person by whom it was produced or from whom it was seized agrees to its further detention for a 
specified period of time; 

(b) the judge who authorized its production or retention or a judge of the same court is satisfied on 
application that, having regard to the circumstances, its further detention for a specified period of time is 
warranted and the judge so orders; or 

(c) proceedings are instituted in which the record or thing may be required. 

R.S., 1985, c. C-34, s. 18; R.S., 1985, c. 19 (2nd Supp.), s. 24; 1999, c. 2, s. 37; 2002, c. 16, s. 2. 

Claim to solicitor-client privilege (section 11) 

19. (1) Where a person is ordered to produce a record pursuant to section 11 and that person claims that 
there exists a solicitor-client privilege in respect thereof, the person shall place it in a package and seal and 
identify the package and place it in the custody of a person referred to in subsection (3).  

Claim to solicitor-client privilege (section 15 or 16) 

(2) Where, pursuant to section 15 or 16, any person is about to examine, copy or seize or is in the course of 
examining, copying or seizing any record and a person appearing to be in authority claims that there exists a 
solicitor-client privilege in respect thereof, the first-mentioned person, unless the person claiming the privilege 
withdraws the claim or the first-mentioned person desists from examining and copying the record and from 
seizing it or a copy thereof, shall, without examining or further examining it or making a copy or further copy 
thereof, place it and any copies of it made by him, and any notes taken in respect of it, in a package, and seal 
and identify the package and place it in the custody of a person referred to in subsection (3). 

Custody of record 

(3) A record in respect of which a solicitor-client privilege is claimed under subsection (1) or (2) shall be 
placed in the custody of 

(a) the registrar, prothonotary or other like officer of a superior or county court in the province in which the 
record was ordered to be produced or in which it was found, or of the Federal Court; 

(b) a sheriff of the district or county in which the record was ordered to be produced or in which it was found; 
or 

(c) some person agreed on between the Commissioner or the authorized representative of the 
Commissioner and the person who makes the claim of privilege. 

Determination of claim to privilege 

(4) A judge of a superior or county court in the province in which a record placed in custody under this 
section was ordered to be produced or in which it was found, or of the Federal Court, sitting in camera, may 
decide the question of solicitor-client privilege in relation to the record on application made in accordance with 
the rules of the court by the Commissioner or the owner of the record or the person in whose possession it was 
found within thirty days after the day on which the record was placed in custody if notice of the application has 
been given by the applicant to all other persons entitled to make application. 

Idem 
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(5) Where no application is made in accordance with subsection (4) within thirty days after the day on which 
a record is placed in custody under this section, any judge referred to in subsection (4) shall, on ex parte 
application by or on behalf of the Commissioner, order the record to be delivered to the Commissioner. 

Authority of judge 

(6) A judge referred to in subsection (4) may give any directions that the judge deems necessary to give 
effect to this section, may order delivery up to the judge out of custody of any record in respect of which he is 
asked to decide a question of solicitor-client privilege and may inspect any such record. 

Prohibition 

(7) Any person who is about to examine, copy or seize any record pursuant to section 15 or 16 shall not do 
so without affording a reasonable opportunity for a claim of solicitor-client privilege to be made under this 
section. 

Access to record in custody 

(8) At any time while a record is in custody under this section, a judge of a superior or county court in the 
province in which the record is in custody, or of the Federal Court, may, on an ex parte application of a person 
claiming solicitor-client privilege under this section, authorize that person to examine the record or make a copy 
of it in the presence of the person who has custody of it or the judge, but any such authorization shall contain 
provisions to ensure that the record is repackaged and that the package is resealed without alteration or 
damage. 

R.S., 1985, c. C-34, s. 19; R.S., 1985, c. 19 (2nd Supp.), s. 24; 1999, c. 2, s. 37. 

Inspection of records and things 

20. (1) All records or other things obtained or received by the Commissioner may be inspected by the 
Commissioner and also by such persons as he directs.  

Copies 

(2) Copies of any records referred to in subsection (1), including copies by any process of photographic 
reproduction, on proof orally or by affidavit that they are true copies, are admissible in evidence in any 
proceedings under this Act and have the same probative force as the original. 

Proof 

(3) Where proof referred to in subsection (2) is offered by affidavit, it is not necessary to prove the signature 
or official character of the deponent, if that information is set out in the affidavit, or to prove the signature or 
official character of the person before whom the affidavit was sworn. 

R.S., 1985, c. C-34, s. 20; R.S., 1985, c. 19 (2nd Supp.), s. 24; 1999, c. 2, s. 37. 

Counsel 

21. Whenever in the opinion of the Commissioner the public interest so requires, the Commissioner may 
apply to the Attorney General of Canada to appoint and instruct counsel to assist in an inquiry under section 10, 
and on such an application the Attorney General of Canada may appoint and instruct counsel accordingly.  

R.S., 1985, c. C-34, s. 21; R.S., 1985, c. 19 (2nd Supp.), s. 24; 1999, c. 2, s. 37. 

Discontinuance of inquiry 

22. (1) At any stage of an inquiry under section 10, if the Commissioner is of the opinion that the matter 
being inquired into does not justify further inquiry, the Commissioner may discontinue the inquiry.  

Report 

(2) The Commissioner shall, on discontinuing an inquiry, make a report in writing to the Minister showing the 
information obtained and the reason for discontinuing the inquiry. 

Notice to applicant 

(3) Where an inquiry made on application under section 9 is discontinued, the Commissioner shall inform the 
applicants of the decision and give the grounds therefor. 

Review of decision 

(4) The Minister may, on the written request of applicants under section 9 or on the Minister’s own motion, 
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review any decision of the Commissioner to discontinue an inquiry under section 10, and may, if in the 
Minister’s opinion the circumstances warrant, instruct the Commissioner to make further inquiry. 

R.S., 1985, c. C-34, s. 22; R.S., 1985, c. 27 (1st Supp.), s. 187, c. 19 (2nd Supp.), s. 24; 1999, c. 2, s. 37, c. 31, s. 47(F). 

Reference to Attorney General of Canada 

23. (1) The Commissioner may, at any stage of an inquiry under section 10, in addition to or in lieu of 
continuing the inquiry, remit any records, returns or evidence to the Attorney General of Canada for 
consideration as to whether an offence has been or is about to be committed against this Act and for such 
action as the Attorney General of Canada may wish to take.  

Prosecution by Attorney General of Canada 

(2) The Attorney General of Canada may institute and conduct any prosecution or other criminal proceedings 
under this Act, and for those purposes may exercise all the powers and perform all the duties and functions 
conferred by the Criminal Code on the attorney general of a province. 

R.S., 1985, c. C-34, s. 23; R.S., 1985, c. 19 (2nd Supp.), s. 24; 1999, c. 2, s. 37. 

Regulations 

24. (1) The Governor in Council may make regulations regulating the practice and procedure in respect of 
applications, proceedings and orders under sections 11 to 19.  

Publication of proposed regulations 

(2) Subject to subsection (3), a copy of each regulation that the Governor in Council proposes to make under 
subsection (1) shall be published in the Canada Gazette at least sixty days before the proposed effective date 
thereof and a reasonable opportunity shall be afforded to interested persons to make representations with 
respect thereto. 

Exception 

(3) No proposed regulation need be published under subsection (2) if it has previously been published 
pursuant to that subsection, whether or not it has been amended as a result of representations made pursuant 
to that subsection. 

R.S., 1985, c. C-34, s. 24; R.S., 1985, c. 19 (2nd Supp.), s. 24. 

Staff 

25. All officers, clerks and employees required for carrying out this Act shall be appointed in accordance with 
the Public Service Employment Act, except that the Commissioner may, with the approval of the Governor in 
Council, employ such temporary, technical and special assistants as may be required to meet the special 
conditions that may arise in carrying out this Act.  

R.S., 1985, c. C-34, s. 25; R.S., 1985, c. 19 (2nd Supp.), s. 25; 1999, c. 2, s. 37. 

Remuneration of temporary staff 

26. (1) Any temporary, technical and special assistants employed by the Commissioner shall be paid such 
remuneration, and are entitled to be paid such travel and living expenses incurred in the performance of their 
duties under this Act, as may be fixed by the Governor in Council.  

Remuneration and expenses payable out of appropriations 

(2) The remuneration and expenses of the Commissioner and of the temporary, technical and special 
assistants employed by the Commissioner, and of any counsel instructed under this Act, shall be paid out of 
money appropriated by Parliament to defray the cost of administering this Act. 

Public Service Employment Act applies 

(3) Subject to this section and section 7, the Public Service Employment Act and other Acts relating to the 
public service, in so far as applicable, apply to the Commissioner and to all other persons employed under this 
Act. 

R.S., 1985, c. C-34, s. 26; R.S., 1985, c. 19 (2nd Supp.), s. 25; 1999, c. 2, s. 37; 2003, c. 22, s. 225(E). 

Authority of technical or special assistants 
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27. Any technical or special assistant or other person employed under this Act, when so authorized or 
deputed by the Commissioner, has power and authority to exercise any of the powers and perform any of the 
duties of the Commissioner under this Act with respect to any particular inquiry, as may be directed by the 
Commissioner.  

R.S., 1985, c. C-34, s. 27; 1999, c. 2, s. 37. 

Minister may require interim report 

28. The Minister may at any time require the Commissioner to submit an interim report with respect to any 
inquiry by him under this Act, and it is the duty of the Commissioner whenever thereunto required by the 
Minister to render an interim report setting out the action taken, the evidence obtained and the Commissioner’s 
opinion as to the effect of the evidence.  

R.S., 1985, c. C-34, s. 28; 1999, c. 2, s. 37. 

Confidentiality 

29. (1) No person who performs or has performed duties or functions in the administration or enforcement of 
this Act shall communicate or allow to be communicated to any other person except to a Canadian law 
enforcement agency or for the purposes of the administration or enforcement of this Act  

(a) the identity of any person from whom information was obtained pursuant to this Act; 

(b) any information obtained pursuant to section 11, 15, 16 or 114; 

(c) whether notice has been given or information supplied in respect of a particular proposed transaction 
under section 114; 

(d) any information obtained from a person requesting a certificate under section 102; or 

(e) any information provided voluntarily pursuant to this Act. 

Exception 

(2) This section does not apply in respect of any information that has been made public or any information 
the communication of which was authorized by the person who provided the information. 

R.S., 1985, c. C-34, s. 29; R.S., 1985, c. 19 (2nd Supp.), s. 26; 2002, c. 16, s. 2.1. 

Communication to Minister of Transport 

29.1 (1) Notwithstanding subsection 29(1), the Commissioner may, if requested to do so by the Minister of 
Transport in accordance with subsection (3), communicate or allow to be communicated to that Minister any 
information referred to in subsection (2) that is specifically requested by that Minister.  

Information 

(2) The information that may be communicated under this section is 

(a) the identity of any person from whom information was obtained under this Act; 

(b) any information obtained in the course of an inquiry under section 10; 

(c) any information obtained under section 11, 15, 16 or 114; 

(d) any information obtained from a person requesting a certificate under section 102; 

(e) whether notice has been given or information supplied in respect of a particular proposed transaction 
under section 114; and 

(f) any information collected, received or generated by or on behalf of the Commissioner, including 
compilations and analyses. 

Contents of request 
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(3) Requests under this section must be in writing and must 

(a) specify the information referred to in any of paragraphs (2)(a) to (f) that is required; and 

(b) state that the Minister of Transport requires the information for the purposes of section 53.1 or 53.2 of the 
Canada Transportation Act and identify the transaction being considered under that section. 

Restriction 

(4) The information communicated under subsection (1) may be used only for the purposes of section 53.1 
or 53.2, as the case may be, of the Canada Transportation Act. 

Confidentiality 

(5) No person who performs or has performed duties or functions in the administration or enforcement of the 
Canada Transportation Act shall communicate or allow to be communicated to any other person any 
information communicated under subsection (1), except to persons who perform duties or functions under 
section 53.1 or 53.2 of that Act. 

2000, c. 15, s. 12; 2007, c. 19, s. 61. 

Communication to Minister of Finance 

29.2 (1) Notwithstanding subsection 29(1), the Commissioner may, if requested to do so by the Minister of 
Finance in accordance with subsection (3), communicate or allow to be communicated to the Minister of 
Finance any information referred to in subsection (2) that is specifically requested by the Minister of Finance.  

Information 

(2) The information that may be communicated under this section is 

(a) the identity of any person from whom information was obtained under this Act; 

(b) any information obtained in the course of an inquiry under section 10; 

(c) any information obtained under section 11, 15, 16 or 114; 

(d) any information obtained from a person requesting a certificate under section 102; 

(e) whether notice has been given or information supplied in respect of a particular proposed transaction 
under section 114; and 

(f) any information collected, received or generated by or on behalf of the Commissioner, including 
compilations and analyses. 

Contents of request 

(3) Requests under this section must be in writing and must 

(a) specify the information referred to in any of paragraphs (2)(a) to (f) that is required; 

(b) state that the Minister of Finance requires the information  

(i) to consider a merger or proposed merger under the Bank Act, the Cooperative Credit Associations Act, 
the Insurance Companies Act or the Trust and Loan Companies Act, or 

(ii) to permit the Minister of Finance to determine whether he or she should provide the Commissioner 
with a certificate described in paragraph 94(b) in respect of such a merger or proposed merger; 

and 

(c) identify the merger or proposed merger. 

Restriction 

(4) The information communicated under subsection (1) may be used only for the purpose of making a 
decision in respect of the merger or proposed merger. 

Confidentiality 
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(5) No person who performs or has performed duties or functions, in the administration or enforcement of the 
Bank Act, the Cooperative Credit Associations Act, the Insurance Companies Act or the Trust and Loan 
Companies Act shall communicate or allow to be communicated to any other person any information 
communicated under subsection (1), except to other persons who perform those duties or functions. 

2001, c. 9, s. 578. 

PART III 

MUTUAL LEGAL ASSISTANCE 

INTERPRETATION 

Definitions 

30. The definitions in this section apply in this Part.  

"agreement"  
«accord » 

"agreement" means a treaty, convention or other international agreement to which Canada is a party that 
provides for mutual legal assistance in competition matters, other than a matter in respect of which the Mutual 
Legal Assistance in Criminal Matters Act applies. 

"conduct"  
«comportement » 

"conduct" means conduct or matters within the meaning of the relevant agreement in respect of which mutual 
legal assistance may be requested in accordance with this Part. 

"data"  
«données » 

"data" means representations, in any form, of information or concepts. 

"foreign state"  
«État étranger » 

"foreign state" means a country other than Canada, and includes any international organization of states. 

"judge"  
«juge » 

"judge" means 

(a) in Ontario, a judge of the Superior Court of Justice; 

(b) in Quebec, a judge of the Superior Court; 

( c) in Nova Scotia, British Columbia, Newfoundland, Yukon and the Northwest Territories, a judge of the 
Supreme Court, and in Nunavut, a judge of the Nunavut Court of Justice; 

(d) in New Brunswick, Manitoba, Saskatchewan and Alberta, a judge of the Court of Queen’s Bench; 

(e) in Prince Edward Island, a judge of the trial division of the Supreme Court; and 

(f) in any province or territory, a judge of the Federal Court. 

R.S., 1985, c. C-34, s. 30; R.S., 1985, c. 19 (2nd Supp.), s. 26; 2002, c. 7, s. 276(E), c. 8, s. 198, c. 16, s. 3. 

FUNCTIONS OF THE MINISTER OF JUSTICE 

Agreements respecting mutual legal assistance 

30.01 Before Canada enters into an agreement, the Minister of Justice must be satisfied that  

(a) the laws of the foreign state that address conduct that is similar to conduct prohibited or reviewable under 
this Act are, in his or her opinion, substantially similar to the relevant provisions of this Act, regardless of 
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whether the conduct is dealt with criminally or otherwise; 

(b) any record or thing provided by Canada under the agreement will be protected by laws respecting 
confidentiality that are, in his or her opinion, substantially similar to Canadian laws; 

(c) the agreement contains provisions in respect of  

(i) the circumstances in which Canada may refuse, in whole or in part, to approve a request, and 

(ii) the confidentiality protections that will be afforded to any record or thing provided by Canada; 

(d) the agreement contains the following undertakings by the foreign state, namely,  

(i) that it will provide assistance to Canada comparable in scope to that provided by Canada, 

(ii) that any record or thing provided by Canada will be used only for the purpose for which it was 
requested, 

(iii) that any record or thing provided by Canada will be used subject to any terms and conditions on 
which it was provided, including conditions respecting applicable rights or privileges under Canadian law, 

(iv) that, at the conclusion of the investigation or proceedings in respect of which any record or thing was 
provided by Canada, the foreign state will return the record or thing and any copies to Canada or, with 
the consent of Canada, return the record or thing to Canada and destroy any copies, 

(v) subject to subparagraph (ii), that it will, to the greatest extent possible consistent with its laws, keep 
confidential any record or thing obtained by it pursuant to its request, and oppose any application by a 
third party for disclosure of the record or thing, and 

(vi) that it will promptly notify the Minister of Justice in the event that the confidentiality protections 
contained in the agreement have been breached; and 

(e) the agreement contains a provision in respect of the manner in which it may be terminated. 

2002, c. 16, s. 3. 

PUBLICATION OF AGREEMENTS 

Publication in Canada Gazette 

30.02 (1) An agreement must be published in the Canada Gazette no later than 60 days after the agreement 
comes into force, unless it has already been published under subsection (2).  

Publication in Canada Treaty Series 

(2) An agreement may be published in the Canada Treaty Series and, if so published, the publication must 
be no later than 60 days after the agreement comes into force. 

Judicial notice 

(3) Agreements published in the Canada Gazette or the Canada Treaty Series are to be judicially noticed. 

2002, c. 16, s. 3. 

REQUESTS MADE TO CANADA FROM ABROAD 

Requests 

Requests 

30.03 The Minister of Justice is responsible for dealing with a request made by a foreign state under an 
agreement, in accordance with the agreement and this Part.  

2002, c. 16, s. 3. 

Search and Seizure 

Application of sections 15, 16 and 19 

30.04 Sections 15, 16 and 19 apply, with any modifications that the circumstances require, in respect of a 
search or a seizure under this Part, except to the extent that those sections are inconsistent with this Part.  
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2002, c. 16, s. 3. 

Approval of request for search and seizure 

30.05 (1) If the Minister of Justice approves a request of a foreign state to have a search and seizure carried 
out in respect of conduct that is the subject of the request, the Minister of Justice shall provide the 
Commissioner with any documents or information necessary to apply for a search warrant.  

Application for search warrant 

(2) The Commissioner or the authorized representative of the Commissioner shall apply ex parte for a 
search warrant to a judge. 

2002, c. 16, s. 3. 

Warrant for entry of premises 

30.06 (1) A judge to whom an application is made under subsection 30.05(2) may issue a search warrant 
authorizing the person named in it to execute it anywhere in Canada where the judge is satisfied by information 
on oath or solemn affirmation that there are reasonable grounds to believe that  

(a) conduct that is the subject of a request made by a foreign state is taking place, has taken place or is 
about to take place; 

(b) evidence in respect of the conduct referred to in paragraph (a) will be found in any premises; and 

(c) it would not, in the circumstances, be appropriate to make an order under subsection 30.11(1). 

Authorization 

(2) A search warrant issued under subsection (1) authorizes the person named in it to enter the premises 
specified in the warrant, subject to any conditions that may be specified in the warrant, and to search the 
premises for any record or thing specified in the warrant and to examine and seize it. 

Hearing re execution 

(3) A judge who issues a search warrant under subsection (1) shall fix a time and place for a hearing to 
consider the execution of the warrant as well as the report referred to in section 30.07. 

Contents of warrant 

(4) A search warrant issued under subsection (1) must 

(a) set out the time and place for the hearing mentioned in subsection (3); 

(b) state that, at that hearing, an order will be sought for the sending to the foreign state of the records or 
things seized in execution of the warrant; and 

(c) state that every person from whom a record or thing is seized in execution of the warrant and any person 
who claims to have an interest in a record or thing so seized may make representations at the hearing 
before any order is made concerning the record or thing. 

Duty of persons in control of premises 

(5) Every person who is in possession or control of any premises, record or thing in respect of which a 
search warrant is issued under subsection (1) shall, on presentation of the warrant, permit the person named in 
the warrant to enter the premises, search the premises and examine the record or thing and seize it. 

Where admission or access refused 

(6) Where a person, in executing a search warrant issued under subsection (1), is refused access to any 
premises, record or thing or where the Commissioner believes on reasonable grounds that access will be 
refused, the judge who issued the warrant or a judge of the same court, on the ex parte application of the 
Commissioner or the authorized representative of the Commissioner, may by order direct a peace officer to take 
any steps that the judge considers necessary to give access to the person named in the warrant. 

2002, c. 16, s. 3. 

Report 
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30.07 (1) The person who executes a search warrant shall, at least five days before the time of the hearing 
to consider its execution, file with the court of which the judge who issued the warrant is a member a written 
report concerning the execution of the warrant that includes a general description of the records or things 
seized.  

Copy to Minister of Justice 

(2) The person who files the report under subsection (1) shall send a copy of it to the Minister of Justice 
promptly after its filing. 

2002, c. 16, s. 3. 

Sending abroad 

30.08 (1) At the hearing referred to in subsection 30.06(3), after having considered any representations of 
the Minister of Justice, the Commissioner, the person from whom a record or thing was seized and any person 
who claims to have an interest in the record or thing, the judge who issued the search warrant or another judge 
of the same court may  

(a) where the judge is not satisfied that the warrant was executed according to its terms and conditions or 
where the judge is satisfied that an order should not be made under paragraph (b), order that a record or 
thing seized be returned to  

(i) the person from whom it was seized, if possession of it by that person is lawful, or 

(ii) the lawful owner or the person who is lawfully entitled to its possession, if the owner or that person is 
known and possession of the record or thing by the person from whom it was seized is unlawful; or 

(b) in any other case, order that a record or thing seized be sent to the foreign state mentioned in subsection 
30.05(1) and include in the order any terms and conditions that the judge considers desirable, including 
terms and conditions  

(i) necessary to give effect to the request mentioned in that subsection, 

(ii) in respect of the preservation and return to Canada of any record or thing seized, and 

(iii) in respect of the protection of the interests of third parties. 

Requiring record, etc., at hearing 

(2) At the hearing mentioned in subsection (1), the judge may require that a record or thing seized be 
brought before him or her. 

2002, c. 16, s. 3. 

Terms and conditions 

30.09 No record or thing seized that has been ordered under section 30.08 to be sent to a foreign state shall 
be so sent until the Minister of Justice is satisfied that the foreign state has agreed to comply with any terms or 
conditions imposed in respect of the sending abroad of the record or thing.  

2002, c. 16, s. 3. 

Evidence for Use Abroad 

Approval of request to obtain evidence 

30.1 (1) If the Minister of Justice approves a request of a foreign state to obtain, by means of an order of a 
judge, evidence in respect of conduct that is the subject of the request, the Minister of Justice shall provide the 
Commissioner with any documents or information necessary to apply for the order.  

Application for order 

(2) The Commissioner or the authorized representative of the Commissioner shall apply ex parte to a judge 
for an order for the gathering of evidence. 

2002, c. 16, s. 3. 

Evidence-gathering order 

30.11 (1) A judge to whom an application is made under subsection 30.1(2) may make an order for the 
gathering of evidence where the judge is satisfied that there are reasonable grounds to believe that  
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(a) conduct that is the subject of a request made by a foreign state is taking place, has taken place or is 
about to take place; and 

(b) there will be found in Canada evidence in respect of the conduct referred to in paragraph (a). 

Provisions of order 

(2) An order made under subsection (1) must provide for the manner in which the evidence is to be obtained 
in order to give effect to the request mentioned in subsection 30.1(1) and may 

(a) order the examination, on oath or otherwise, of a person named in the order, order the person to attend 
at the place fixed by the person designated under paragraph (c) for the examination and to remain in 
attendance until he or she is excused by the person so designated, order the person so named, where 
appropriate, to make a copy of a record or to make a record from data and to bring the copy or record with 
him or her, and order the person so named to bring with him or her any record or thing in his or her 
possession or control, in order to produce them to the person before whom the examination takes place; 

(b) order a person named in the order to make a copy of a record or to make a record from data and to 
produce the copy or record to the person designated under paragraph (c), order the person to produce any 
record or thing in his or her possession or control to the person so designated and provide, where 
appropriate, for any affidavit or certificate that, pursuant to the request, is to accompany any copy, record or 
thing so produced; and 

(c) designate a person before whom the examination referred to in paragraph (a) is to take place or to whom 
the copies, records, things, affidavits and certificates mentioned in paragraph (b) are to be produced. 

Designation of judge 

(3) For greater certainty, a judge who makes an order under subsection (1) may designate himself or herself 
or another person, including a judge of a Canadian or foreign court, under paragraph (2)(c). 

Order effective throughout Canada 

(4) An order made under subsection (1) may be executed anywhere in Canada. 

Terms and conditions of order 

(5) An order made under subsection (1) may include any terms or conditions that the judge considers 
desirable, including those relating to the protection of the interests of a person named in the order and of third 
parties. 

Variation 

(6) The judge who made the order under subsection (1) or another judge of the same court may vary its 
terms and conditions. 

Other laws to apply 

(7) A person named in an order made under subsection (1) shall answer questions and produce records or 
things to the person designated under paragraph (2)(c) in accordance with the laws of evidence and procedure 
in the foreign state that presented the request, but may refuse if answering the questions or producing the 
records or things would disclose information that is protected by the Canadian law of non-disclosure of 
information or privilege. 

Execution of order to be completed 

(8) If a person refuses to answer a question or to produce a record or thing, the person designated under 
paragraph (2)(c) 

(a) may, if he or she is a judge of a Canadian or foreign court, make immediate rulings on any objections or 
issues within his or her jurisdiction; or 

(b) shall, in any other case, continue the examination and ask any other question or request the production 
of any other record or thing mentioned in the order. 

Statement of reasons for refusal 

(9) A person named in an order made under subsection (1) who, under subsection (7), refuses to answer 
one or more questions or to produce certain records or things shall, within seven days, give to the person 
designated under paragraph (2)(c), unless that person has already ruled on the objection under paragraph (8)
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(a), a detailed statement in writing of the reasons on which the person bases the refusal to answer each 
question that the person refuses to answer or to produce each record or thing that the person refuses to 
produce. 

Expenses 

(10) A person named in an order made under subsection (1) is entitled to be paid the travel and living 
expenses to which the person would be entitled if the person were required to attend as a witness before the 
judge who made the order. 

Contents of order 

(11) An order made under subsection (1) must state that a person named in the order, and any person who 
claims an interest in any record or thing provided pursuant to the order, may make representations referred to in 
subsection 30.13(2) before any order is made under subsection 30.13(1). 

2002, c. 16, s. 3. 

Report 

30.12 (1) A person designated under paragraph 30.11(2)(c) in an order made under subsection 30.11(1) 
shall make a report to the judge who made the order, or another judge of the same court, accompanied by  

(a) a transcript of every examination held under the order; 

(b) a general description of every record or thing produced to the person under the order and, if the judge so 
requires, a record or thing itself; and 

(c) a copy of every statement given under subsection 30.11(9) of the reasons for a refusal to answer any 
question or to produce any record or thing. 

Copy to Minister of Justice 

(2) The person designated under paragraph 30.11(2)(c) shall send a copy of the report to the Minister of 
Justice promptly after it is made. 

Refusals 

(3) If any reasons contained in a statement given under subsection 30.11(9) are based on the Canadian law 
of non-disclosure of information or privilege, a judge to whom a report is made shall determine whether those 
reasons are well-founded and, if the judge determines that they are, that determination shall be mentioned in 
any order that the judge makes under section 30.13, but if the judge determines that they are not, the judge 
shall order that the person named in the order made under subsection 30.11(1) answer the questions or 
produce the records or things. 

Refusals based on foreign law 

(4) A copy of every statement given under subsection 30.11(9) that contains reasons that purport to be 
based on a law that applies to the foreign state shall be appended to any order that the judge makes under 
section 30.13. 

2002, c. 16, s. 3. 

Sending abroad 

30.13 (1) A judge to whom a report is made under subsection 30.12(1) may order that there be sent to the 
foreign state mentioned in subsection 30.1(1)  

(a) the report, any transcript referred to in paragraph 30.12(1)(a) and any record or thing produced; 

(b) a copy of the order made under subsection 30.11(1) accompanied by a copy of any statement given 
under subsection 30.11(9) that contains reasons that purport to be based on a law that applies to the foreign 
state; and 

(c) any determination made under subsection 30.12(3) that the reasons contained in a statement given 
under subsection 30.11(9) are well-founded. 

Terms and conditions 

(2) An order made under subsection (1) may include any terms or conditions that the judge considers 
desirable, after having considered any representations of the Minister of Justice, the Commissioner, the person 
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who produced any record or thing to the person designated under paragraph 30.11(2)(c) and any person who 
claims to have an interest in any record or thing so produced, including terms and conditions 

(a) necessary to give effect to the request mentioned in subsection 30.1(1); 

(b) in respect of the preservation and return to Canada of any record or thing so produced; and 

(c) in respect of the protection of the interests of third parties. 

Further execution 

(3) The execution of an order made under subsection 30.11(1) that was not completely executed because of 
a refusal, by reason of a law that applies to the foreign state, to answer one or more questions or to produce 
certain records or things to the person designated under paragraph 30.11(2)(c) may be continued, unless a 
ruling has already been made on the objection under paragraph 30.11(8)(a), if a court of the foreign state or a 
person designated by the foreign state determines that the reasons are not well-founded and the foreign state 
so advises the Minister of Justice. 

Leave of judge required 

(4) No person named in an order made under subsection 30.11(1) whose reasons for refusing to answer a 
question or to produce a record or thing are determined not to be well-founded, or whose objection has been 
ruled against under paragraph 30.11(8)(a), shall, during the continued execution of the order or ruling, refuse to 
answer that question or to produce that record or thing to the person designated under paragraph 30.11(2)(c), 
except with the permission of the judge who made the order or ruling or another judge of the same court. 

2002, c. 16, s. 3. 

Terms and conditions 

30.14 No record or thing that has been ordered under section 30.13 to be sent to the foreign state mentioned 
in subsection 30.1(1) shall be so sent until the Minister of Justice is satisfied that the foreign state has agreed to 
comply with any terms or conditions imposed in respect of the sending abroad of the record or thing.  

2002, c. 16, s. 3. 

Approval of request to obtain evidence by video link, etc. 

30.15 (1) If the Minister of Justice approves a request of a foreign state to compel a person to provide 
evidence or a statement in respect of conduct that is the subject of the request by means of technology that 
permits the virtual presence of the person in the territory over which the foreign state has jurisdiction, or that 
permits the person to be heard and examined, the Minister of Justice shall provide the Commissioner with any 
documents or information necessary to apply for the order.  

Application for order 

(2) The Commissioner or the authorized representative of the Commissioner shall apply ex parte to a judge 
for an order for the taking of evidence or a statement from the person. 

2002, c. 16, s. 3. 

Order for video link, etc. 

30.16 (1) A judge to whom an application is made under subsection 30.15(2) may make an order for the 
taking of evidence or a statement from a person where the judge is satisfied that there are reasonable grounds 
to believe that  

(a) conduct that is the subject of a request made by a foreign state is taking place, has taken place or is 
about to take place; and 

(b) the foreign state believes that the person’s evidence or statement would be relevant to the investigation 
or proceedings in respect of the conduct referred to in paragraph (a). 

Provisions of order 

(2) An order made under subsection (1) shall order the person 

(a) to attend at the place fixed by the judge for the taking of the evidence or statement by means of the 
technology and to remain in attendance until the person is excused by the authorities of the foreign state; 
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(b) to answer any questions put to the person by the authorities of the foreign state or by any person 
authorized by those authorities; 

(c) to make a copy of a record or to make a record from data and to bring the copy or record, when 
appropriate; and 

(d) to bring any record or thing in his or her possession or control, when appropriate, in order to show it to 
the authorities by means of the technology. 

Order effective throughout Canada 

(3) An order made under subsection (1) may be executed anywhere in Canada. 

Terms and conditions of order 

(4) An order made under subsection (1) may include any terms or conditions that the judge considers 
desirable, including those relating to the protection of the interests of the person named in it and of third parties. 

Variation 

(5) The judge who made the order under subsection (1) or another judge of the same court may vary its 
terms and conditions. 

Expenses 

(6) A person named in an order made under subsection (1) is entitled to be paid the travel and living 
expenses to which the person would be entitled if the person were required to attend as a witness before the 
judge who made the order. 

2002, c. 16, s. 3. 

Other laws to apply 

30.17 (1) When a person gives evidence or a statement pursuant to an order made under subsection 30.16
(1), the person shall give the evidence or statement as though he or she were physically before the court or 
tribunal outside Canada, in accordance with the laws of evidence and procedure applicable to that court or 
tribunal, but may refuse to give evidence or a statement, in whole or in part, if giving the evidence or statement 
would disclose information that is protected by the Canadian law of non-disclosure of information or privilege.  

Statement of reasons for refusal 

(2) A person named in an order made under subsection 30.16(1) who refuses to give evidence or a 
statement on the grounds that it would disclose information that is protected by the Canadian law of non-
disclosure of information or privilege shall, within seven days, give to the judge who made the order or another 
judge of the same court a detailed statement in writing of the reasons on which the person bases each refusal. 

Refusals 

(3) A judge to whom a statement is given under subsection (2) shall determine whether the reasons for 
refusal are well-founded and, if the judge determines that they are not, the judge shall order that the person 
named in the order made under subsection 30.16(1) give the evidence or statement. 

Contempt of court in Canada 

(4) When a witness gives evidence under section 30.16, the Canadian law relating to contempt of court 
applies with respect to a refusal by the person to answer a question or to produce a record or thing as ordered 
by the judge under that section. 

2002, c. 16, s. 3. 

Arrest warrant 

30.18 (1) The judge who made the order under subsection 30.11(1) or 30.16(1) or another judge of the same 
court may issue a warrant for the arrest of the person named in the order where the judge is satisfied, on an 
information in writing and under oath or solemn declaration, that  

(a) the person did not attend or remain in attendance as required by the order or is about to abscond; 

(b) the order was personally served on the person; and 
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(c) in the case of an order made under subsection 30.11(1), the person is likely to give material evidence 
and, in the case of an order made under subsection 30.16(1), the foreign state believes that the testimony of 
the person would be relevant to the investigation or proceedings in respect of the conduct. 

Warrant effective throughout Canada 

(2) A warrant issued under subsection (1) may be executed anywhere in Canada by any peace officer. 

Order 

(3) A peace officer who arrests a person in execution of a warrant issued under subsection (1) shall, without 
delay, bring the person or cause the person to be brought before the judge who issued the warrant or another 
judge of the same court who may, to ensure compliance with the order made under subsection 30.11(1) or 
30.16(1), order that the person be detained in custody or released on recognizance, with or without sureties. 

Copy of information 

(4) A person who is arrested in execution of a warrant issued under subsection (1) is entitled to receive, on 
request, a copy of the information on which the warrant was issued. 

2002, c. 16, s. 3. 

Lending Exhibits 

Approval of loan request 

30.19 (1) If the Minister of Justice approves a request of a foreign state under an agreement to have an 
exhibit that was admitted in evidence in a proceeding in respect of an offence in a court in Canada or in a 
proceeding before the Tribunal lent to the foreign state, the Minister shall provide the Commissioner with any 
documents or information necessary to apply for a loan order.  

Application for loan order 

(2) The Commissioner or the authorized representative of the Commissioner shall apply for a loan order in 
respect of the exhibit to the court that has possession of the exhibit, or to the Tribunal if it has possession of the 
exhibit, after having given reasonable notice to the parties to the proceedings and to 

( a) to the Attorney General of Canada, in the case of an application to the Federal Court or the Federal 
Court of Appeal; 

( b) the attorney general of the province in which the exhibit is located, in the case of an application to a 
court other than the Federal Court or the Federal Court of Appeal; or 

( c) the Chairman of the Tribunal, in the case of an application to the Tribunal. 

Contents of application 

(3) An application made under subsection (2) must 

(a) contain a description of the exhibit requested to be lent; 

(b) designate a person or class of persons to whom the exhibit is sought to be given; 

(c) state the reasons for the request and, if any tests are sought to be performed on the exhibit, contain a 
description of the tests and a statement of the place where they will be performed; 

(d) state the place or places to which the exhibit is sought to be removed; and 

(e) specify the time at or before which the exhibit is to be returned. 

2002, c. 8, s. 198, c. 16, s. 3. 

Making of loan order 

30.2 (1) If the court or the Tribunal, as the case may be, is satisfied that the foreign state has requested the 
loan for a fixed period and has agreed to comply with the terms and conditions that the court or Tribunal 
proposes to include in any loan order, the court or Tribunal may, after having considered any representations of 
the persons to whom notice of the application was given in accordance with subsection 30.19(2), make a loan 
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order.  

Terms of loan order 

(2) A loan order made under subsection (1) must 

(a) contain a description of the exhibit; 

(b) order the person who has possession of the exhibit to give it to a person designated in the order or who 
is a member of a class of persons so designated; 

(c) contain a description of any tests authorized to be performed on the exhibit, as well as a statement of the 
place where the tests must be performed; 

(d) fix the place or places to which the exhibit may be removed; and 

(e) fix the time at or before which the exhibit must be returned. 

Terms and conditions 

(3) A loan order made under subsection (1) may include any terms or conditions that the court or the 
Tribunal considers desirable, including those relating to the preservation of the exhibit. 

2002, c. 16, s. 3. 

Variation of loan order 

30.21 A court or the Tribunal may vary the terms and conditions of any loan order made by it.  

2002, c. 16, s. 3. 

Copy of order to custodian 

30.22 A copy of a loan order and of an order varying it shall be delivered by the Commissioner to the 
Minister of Justice and to the person who had possession of the exhibit when the loan order was made.  

2002, c. 16, s. 3. 

Presumption of continuity 

30.23 The burden of proving that an exhibit lent to a foreign state pursuant to a loan order made under 
subsection 30.2(1) and returned to Canada is not in the same condition as it was when the loan order was 
made or that it was tampered with after the loan order was made is on the party who makes that allegation and, 
in the absence of that proof, the exhibit is deemed to have been continuously in the possession of the court that 
made the loan order or the Tribunal, as the case may be.  

2002, c. 16, s. 3. 

Appeal 

Appeal on question of law 

30.24 (1) An appeal lies, with leave, on a question of law alone, to the court of appeal, within the meaning of 
section 2 of the Criminal Code, from an order or decision of a judge or a court in Canada made under this Part, 
other than an order or decision of the Federal Court or a judge of that Court, if the application for leave to 
appeal is made to a judge of the court of appeal within fifteen days after the order or decision.  

Appeal on question of law 

(2) An appeal lies, with leave, on a question of law alone, to the Federal Court of Appeal, from any order or 
decision of the Federal Court or the Tribunal made under this Part, if the application for leave to appeal is made 
to a judge of that Court within fifteen days after the order or decision. 

2002, c. 8, s. 198, c. 16, s. 3. 

EVIDENCE OBTAINED BY CANADA FROM ABROAD 

Evidence 
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30.25 The Minister of Justice shall, on receiving evidence sent by a foreign state in response to a request 
made by Canada under an agreement, send it promptly to the Commissioner.  

2002, c. 16, s. 3. 

Foreign records 

30.26 (1) In a proceeding in respect of which Parliament has jurisdiction, a record or a copy of a record and 
any affidavit, certificate or other statement pertaining to the record made by a person who has custody or 
knowledge of the record, sent to the Minister of Justice by a foreign state in accordance with a Canadian 
request under an agreement, is not inadmissible in evidence by reason only that a statement contained in it is 
hearsay or a statement of opinion.  

Probative value 

(2) For the purpose of determining the probative value of a record or a copy of a record admitted in evidence 
under Part VII.1 or VIII, the court hearing the matter, or the Tribunal in proceedings before it, may examine the 
record or copy, receive evidence orally or by affidavit, or by a certificate or other statement pertaining to the 
record in which a person attests that the certificate or statement is made in conformity with the laws that apply 
to a foreign state, whether or not the certificate or statement is in the form of an affidavit attested to before an 
official of the foreign state, including evidence as to the circumstances in which the information contained in the 
record or copy was written, stored or reproduced, and may draw any reasonable inference from the form or 
content of the record or copy. 

2002, c. 16, s. 3. 

Foreign things 

30.27 In a proceeding in respect of which Parliament has jurisdiction, a thing and any affidavit, certificate or 
other statement pertaining to the thing made by a person in a foreign state as to the identity and possession of 
the thing from the time it was obtained until its sending to the Commissioner by the Minister of Justice in 
accordance with a Canadian request under an agreement, are not inadmissible in evidence by reason only that 
the affidavit, certificate or other statement contains hearsay or a statement of opinion.  

2002, c. 16, s. 3. 

Status of certificate 

30.28 An affidavit, certificate or other statement mentioned in section 30.26 or 30.27 is, in the absence of 
evidence to the contrary, proof of the statements contained in it without proof of the signature or official 
character of the person appearing to have signed it.  

2002, c. 16, s. 3. 

GENERAL 

Confidentiality of foreign requests and evidence 

30.29 (1) No person who performs or has performed duties or functions in the administration or enforcement 
of this Act shall communicate or allow to be communicated to any other person, except for the purposes of the 
administration or enforcement of this Act,  

(a) the contents of a request made to Canada from a foreign state or the fact of the request having been 
made; or 

(b) the contents of any record or thing obtained from a foreign state pursuant to a Canadian request. 

Confidentiality of Canadian evidence 

(2) No person who performs or has performed duties or functions in the administration or enforcement of this 
Act shall communicate or allow to be communicated to any other person, except to a Canadian law 
enforcement agency or for the purposes of the administration or enforcement of this Act, any information 
obtained under section 30.06 or 30.11. 

Exception 

(3) This section does not apply in respect of any information that has been made public. 

2002, c. 16, s. 3. 
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Records or other things already in Commissioner’s possession 

30.291 (1) For greater certainty, any evidence requested by a foreign state under an agreement may be 
obtained for the purposes of giving effect to the request only in accordance with the agreement and the 
procedure set out in this Part, even in the case of records or other things already in the possession of the 
Commissioner.  

Exception 

(2) This section does not apply in respect of any information that has been made public or any information 
the communication of which was authorized by the person who provided the information. 

2002, c. 16, s. 3. 

Preservation of informal arrangements 

30.3 Nothing in this Part shall be construed so as to abrogate or derogate from any arrangement or 
agreement, other than an agreement under this Part, in respect of cooperation between the Commissioner and 
a foreign authority.  

2002, c. 16, s. 3. 

PART IV 

SPECIAL REMEDIES 
Reduction or removal of customs duties 

31. Whenever, as a result of an inquiry under this Act, a judgment of a court or a decision of the Tribunal, it 
appears to the satisfaction of the Governor in Council that  

(a) competition in respect of any article has been prevented or lessened substantially, and 

(b) the prevention or lessening of competition is facilitated by customs duties imposed on the article, or on 
any like article, or can be reduced by a removal or reduction of customs duties so imposed, 

the Governor in Council may, by order, remove or reduce any such customs duties. 

R.S., 1985, c. C-34, s. 31; R.S., 1985, c. 19 (2nd Supp.), s. 27; 1999, c. 31, s. 48(F). 

Powers of Federal Court where certain rights used to restrain trade 

32. (1) In any case where use has been made of the exclusive rights and privileges conferred by one or 
more patents for invention, by one or more trade-marks, by a copyright or by a registered integrated circuit 
topography, so as to  

(a) limit unduly the facilities for transporting, producing, manufacturing, supplying, storing or dealing in any 
article or commodity that may be a subject of trade or commerce, 

(b) restrain or injure, unduly, trade or commerce in relation to any such article or commodity, 

(c) prevent, limit or lessen, unduly, the manufacture or production of any such article or commodity or 
unreasonably enhance the price thereof, or 

(d) prevent or lessen, unduly, competition in the production, manufacture, purchase, barter, sale, 
transportation or supply of any such article or commodity, 

the Federal Court may make one or more of the orders referred to in subsection (2) in the circumstances 
described in that subsection. 

Orders 

(2) The Federal Court, on an information exhibited by the Attorney General of Canada, may, for the purpose 
of preventing any use in the manner defined in subsection (1) of the exclusive rights and privileges conferred by 
any patents for invention, trade-marks, copyrights or registered integrated circuit topographies relating to or 
affecting the manufacture, use or sale of any article or commodity that may be a subject of trade or commerce, 
make one or more of the following orders: 
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(a) declaring void, in whole or in part, any agreement, arrangement or licence relating to that use; 

(b) restraining any person from carrying out or exercising any or all of the terms or provisions of the 
agreement, arrangement or licence; 

(c) directing the grant of licences under any such patent, copyright or registered integrated circuit topography 
to such persons and on such terms and conditions as the court may deem proper or, if the grant and other 
remedies under this section would appear insufficient to prevent that use, revoking the patent; 

(d) directing that the registration of a trade-mark in the register of trade-marks or the registration of an 
integrated circuit topography in the register of topographies be expunged or amended; and 

(e) directing that such other acts be done or omitted as the Court may deem necessary to prevent any such 
use. 

Treaties, etc. 

(3) No order shall be made under this section that is at variance with any treaty, convention, arrangement or 
engagement with any other country respecting patents, trade-marks, copyrights or integrated circuit 
topographies to which Canada is a party. 

R.S., 1985, c. C-34, s. 32; R.S., 1985, c. 10 (4th Supp.), s. 18; 1990, c. 37, s. 29; 2002, c. 16, s. 4(F). 

Interim injunction 

33. (1) A court may, on application by or on behalf of the Attorney General of Canada or the attorney general 
of a province, issue an interim injunction forbidding any person named in the application from doing any act or 
thing that it appears to the court may constitute or be directed toward the commission of an offence, pending 
the commencement or completion of a proceeding under subsection 34(2) or a prosecution against the person, 
where it appears to the court, that the person has done, is about to do or is likely to do any act or thing 
constituting or directed toward the commission of an offence under Part VI or section 66, and that  

(a) if the offence is committed or continued  

(i) injury to competition that cannot adequately be remedied under any other provision of this Act will 
result, or 

(ii) a person is likely to suffer, from the commission of the offence, damage for which the person cannot 
adequately be compensated under any other provision of this Act and that will be substantially greater 
than any damage that a person named in the application is likely to suffer from an injunction issued under 
this subsection in the event that it is subsequently found that an offence under Part VI or section 66 has 
not been committed, was not about to be committed and was not likely to be committed; or 

(b) in the case of an offence under section 52.1 or 53, if the offence is committed or continued,  

(i) injury to competition will result, or 

(ii) one or more persons are likely to suffer damage from the commission of the offence that will be 
substantially greater than any damage that persons named in the application are likely to suffer from an 
injunction issued under this subsection in the event that it is subsequently found that an offence under 
section 52.1 or 53 has not been committed, was not about to be committed and was not likely to be 
committed. 

Deceptive telemarketing or notice 

(1.1) An injunction issued in respect of an offence under section 52.1 or 53 may forbid any person from 
supplying to another person a product that is or is likely to be used for the commission or continuation of such 
an offence, where the person being supplied or, in the case of a corporation, any of its officers or directors was 
previously 

(a) convicted of an offence under section 52.1 or 53 or an offence under section 52 in respect of conduct 
prohibited by section 52.1 or 53; or 

(b) punished for the contravention of an order made under this section or section 34 in respect of the 
commission, continuation or repetition of an offence referred to in paragraph (a). 

Notice of application 

(2) Subject to subsection (3), at least forty-eight hours notice of an application for an injunction under 
subsection (1) shall be given by or on behalf of the Attorney General of Canada or the attorney general of a 
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province, as the case may be, to each person against whom the injunction is sought. 

Ex parte application 

(3) Where a court to which an application is made under subsection (1) is satisfied that 

(a) subsection (2) cannot reasonably be complied with, or 

(b) the urgency of the situation is such that service of notice in accordance with subsection (2) would not be 
in the public interest, 

it may proceed with the application ex parte but any injunction issued under subsection (1) by the court on ex 
parte application shall have effect only for such period, not exceeding ten days, as is specified in the order. 

Terms of injunction 

(4) An injunction issued under subsection (1) 

(a) shall be in such terms as the court that issues it considers necessary and sufficient to meet the 
circumstances of the case; and 

(b) subject to subsection (3), shall have effect for such period of time as is specified therein. 

Extension or cancellation of injunction 

(5) A court that issues an injunction under subsection (1), at any time and from time to time on application by 
or on behalf of the Attorney General of Canada or the attorney general of a province, as the case may be, or by 
or on behalf of any person to whom the injunction is directed, notice of which application has been given to all 
other parties thereto, may by order, 

(a) notwithstanding subsections (3) and (4), continue the injunction, with or without modification, for such 
definite period as is stated in the order; or 

(b) revoke the injunction. 

Duty of applicant 

(6) Where an injunction is issued under subsection (1), the Attorney General of Canada or the attorney 
general of a province, as the case may be, shall proceed as expeditiously as possible to institute and conclude 
any prosecution or proceedings arising out of the actions on the basis of which the injunction was issued. 

Punishment for disobedience 

(7) A court may punish any person who contravenes an injunction issued by it under subsection (1) by a fine 
in the discretion of the court or by imprisonment for a term not exceeding two years. 

Definition of "court" 

(8) In this section, “court” means the Federal Court or a superior court of criminal jurisdiction as defined in 
the Criminal Code. 

R.S., 1985, c. C-34, s. 33; 1993, c. 34, s. 50; 1999, c. 2, s. 10; 2002, c. 16, s. 5. 

Prohibition orders 

34. (1) Where a person has been convicted of an offence under Part VI, the court may, at the time of the 
conviction, on the application of the Attorney General of Canada or the attorney general of the province, in 
addition to any other penalty imposed on the person convicted, prohibit the continuation or repetition of the 
offence or prohibit the doing of any act or thing, by the person convicted or any other person, that is directed 
toward the continuation or repetition of the offence.  

Idem 

(2) Where it appears to a superior court of criminal jurisdiction in proceedings commenced by information of 
the Attorney General of Canada or the attorney general of the province for the purposes of this section that a 
person has done, is about to do or is likely to do any act or thing constituting or directed toward the commission 
of an offence under Part VI, the court may prohibit the commission of the offence or the doing or continuation of 
any act or thing by that person or any other person constituting or directed toward the commission of the 
offence. 

Prescriptive terms 
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(2.1) An order made under this section in relation to an offence may require any person 

(a) to take such steps as the court considers necessary to prevent the commission, continuation or repetition 
of the offence; or 

(b) to take any steps agreed to by that person and the Attorney General of Canada or the attorney general of 
the province. 

Duration of order 

(2.2) An order made under this section applies for a period of ten years unless the court specifies a shorter 
period. 

Variation or rescission 

(2.3) An order made under this section may be varied or rescinded in respect of any person to whom the 
order applies by the court that made the order 

(a) where the person and the Attorney General of Canada or the attorney general of the province consent to 
the variation or rescission; or 

(b) where the court, on the application of the person or the Attorney General of Canada or the attorney 
general of the province, finds that the circumstances that led to the making of the order have changed and, 
in the circumstances that exist at the time the application is made, the order would not have been made or 
would have been ineffective in achieving its intended purpose. 

Other proceedings 

(2.4) No proceedings may be commenced under Part VI against a person against whom an order is sought 
under subsection (2) on the basis of the same or substantially the same facts as are alleged in proceedings 
under that subsection. 

Appeals to courts of appeal and Federal Court 

(3) The Attorney General of Canada or the attorney general of the province or any person against whom an 
order is made under this section may appeal against the order or a refusal to make an order or the quashing of 
an order 

(a) from a superior court of criminal jurisdiction in the province to the court of appeal of the province, or 

(b) from the Federal Court to the Federal Court of Appeal, 

as the case may be, on any ground that involves a question of law or, if leave to appeal is granted by the court 
appealed to within twenty-one days after the judgment appealed from is pronounced or within such extended 
time as the court appealed to or a judge thereof for special reasons allows, on any ground that appears to that 
court to be a sufficient ground of appeal. 

Appeals to Supreme Court of Canada 

(3.1) The Attorney General of Canada or the attorney general of the province or any person against whom 
an order is made under this section may appeal against the order or a refusal to make an order or the quashing 
of an order from the court of appeal of the province or the Federal Court of Appeal, as the case may be, to the 
Supreme Court of Canada on any ground that involves a question of law or, if leave to appeal is granted by the 
Supreme Court, on any ground that appears to that Court to be a sufficient ground of appeal. 

Disposition of appeal 

(4) Where the court of appeal or the Supreme Court of Canada allows an appeal, it may quash any order 
made by the court appealed from, and may make any order that in its opinion the court appealed from could 
and should have made. 

Procedure 

(5) Subject to subsections (3) and (4), Part XXI of the Criminal Code applies with such modifications as the 
circumstances require to appeals under this section. 

Punishment for disobedience 

(6) A court may punish any person who contravenes an order made under this section by a fine in the 
discretion of the court or by imprisonment for a term not exceeding two years. 
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Procedure 

(7) Any proceedings pursuant to an information of the Attorney General of Canada or the attorney general of 
a province under this section shall be tried by the court without a jury, and the procedure applicable in injunction 
proceedings in the superior courts of the province shall, in so far as possible, apply. 

Definition of "superior court of criminal jurisdiction" 

(8) In this section, “superior court of criminal jurisdiction” means a superior court of criminal jurisdiction as 
defined in the Criminal Code. 

R.S., 1985, c. C-34, s. 34; R.S., 1985, c. 19 (2nd Supp.), s. 28, c. 34 (3rd Supp.), s. 8; 1999, c. 2, s. 11; 2002, c. 8, s. 183. 

Court may require returns 

35. (1) Notwithstanding anything contained in Part VI, where any person is convicted of an offence under 
that Part, the court before whom the person was convicted and sentenced may, from time to time within three 
years thereafter, require the convicted person to submit such information with respect to the business of that 
person as the court deems advisable, and without restricting the generality of the foregoing, the court may 
require a full disclosure of all transactions, operations or activities since the date of the offence under or with 
respect to any contracts, agreements or arrangements, actual or tacit, that the convicted person may at any 
time have entered into with any other person touching or concerning the business of the person convicted.  

Punishment 

(2) The court may punish any failure to comply with an order under this section by a fine in the discretion of 
the court or by imprisonment for a term not exceeding two years. 

R.S., c. C-23, s. 31. 

Recovery of damages 

36. (1) Any person who has suffered loss or damage as a result of  

(a) conduct that is contrary to any provision of Part VI, or 

(b) the failure of any person to comply with an order of the Tribunal or another court under this Act, 

may, in any court of competent jurisdiction, sue for and recover from the person who engaged in the conduct or 
failed to comply with the order an amount equal to the loss or damage proved to have been suffered by him, 
together with any additional amount that the court may allow not exceeding the full cost to him of any 
investigation in connection with the matter and of proceedings under this section. 

Evidence of prior proceedings 

(2) In any action under subsection (1) against a person, the record of proceedings in any court in which that 
person was convicted of an offence under Part VI or convicted of or punished for failure to comply with an order 
of the Tribunal or another court under this Act is, in the absence of any evidence to the contrary, proof that the 
person against whom the action is brought engaged in conduct that was contrary to a provision of Part VI or 
failed to comply with an order of the Tribunal or another court under this Act, as the case may be, and any 
evidence given in those proceedings as to the effect of those acts or omissions on the person bringing the 
action is evidence thereof in the action. 

Jurisdiction of Federal Court 

(3) For the purposes of any action under subsection (1), the Federal Court is a court of competent 
jurisdiction. 

Limitation 

(4) No action may be brought under subsection (1), 

(a) in the case of an action based on conduct that is contrary to any provision of Part VI, after two years from 

(i) a day on which the conduct was engaged in, or 

(ii) the day on which any criminal proceedings relating thereto were finally disposed of, 

whichever is the later; and 

(b) in the case of an action based on the failure of any person to comply with an order of the Tribunal or 
another court, after two years from  

Page 31 of 85Print

11/14/2007http://laws.justice.gc.ca/en/ShowFullDoc/cs/C-34///en



(i) a day on which the order of the Tribunal or court was contravened, or 

(ii) the day on which any criminal proceedings relating thereto were finally disposed of, 

whichever is the later. 

R.S., 1985, c. C-34, s. 36; R.S., 1985, c. 1 (4th Supp.), s. 11. 

PART V 

[Repealed, R.S., 1985, c. 19 (2nd Supp.), s. 29] 

PART VI 

OFFENCES IN RELATION TO COMPETITION 
Conspiracy 

45. (1) Every one who conspires, combines, agrees or arranges with another person  

(a) to limit unduly the facilities for transporting, producing, manufacturing, supplying, storing or dealing in any 
product, 

(b) to prevent, limit or lessen, unduly, the manufacture or production of a product or to enhance 
unreasonably the price thereof, 

(c) to prevent or lessen, unduly, competition in the production, manufacture, purchase, barter, sale, storage, 
rental, transportation or supply of a product, or in the price of insurance on persons or property, or 

(d) to otherwise restrain or injure competition unduly, 

is guilty of an indictable offence and liable to imprisonment for a term not exceeding five years or to a fine not 
exceeding ten million dollars or to both. 

Idem 

(2) For greater certainty, in establishing that a conspiracy, combination, agreement or arrangement is in 
contravention of subsection (1), it shall not be necessary to prove that the conspiracy, combination, agreement 
or arrangement, if carried into effect, would or would be likely to eliminate, completely or virtually, competition in 
the market to which it relates or that it was the object of any or all of the parties thereto to eliminate, completely 
or virtually, competition in that market. 

Evidence of conspiracy 

(2.1) In a prosecution under subsection (1), the court may infer the existence of a conspiracy, combination, 
agreement or arrangement from circumstantial evidence, with or without direct evidence of communication 
between or among the alleged parties thereto, but, for greater certainty, the conspiracy, combination, 
agreement or arrangement must be proved beyond a reasonable doubt. 

Proof of intent 

(2.2) For greater certainty, in establishing that a conspiracy, combination, agreement or arrangement is in 
contravention of subsection (1), it is necessary to prove that the parties thereto intended to and did enter into 
the conspiracy, combination, agreement or arrangement, but it is not necessary to prove that the parties 
intended that the conspiracy, combination, agreement or arrangement have an effect set out in subsection (1). 

Defence 

(3) Subject to subsection (4), in a prosecution under subsection (1), the court shall not convict the accused if 
the conspiracy, combination, agreement or arrangement relates only to one or more of the following: 

(a) the exchange of statistics; 

(b) the defining of product standards; 

(c) the exchange of credit information; 

(d) the definition of terminology used in a trade, industry or profession; 
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(e) cooperation in research and development; 

(f) the restriction of advertising or promotion, other than a discriminatory restriction directed against a 
member of the mass media; 

(g) the sizes or shapes of the containers in which an article is packaged; 

(h) the adoption of the metric system of weights and measures; or 

(i) measures to protect the environment. 

Exception 

(4) Subsection (3) does not apply if the conspiracy, combination, agreement or arrangement has lessened or 
is likely to lessen competition unduly in respect of one of the following: 

(a) prices, 

(b) quantity or quality of production, 

(c) markets or customers, or 

(d) channels or methods of distribution, 

or if the conspiracy, combination, agreement or arrangement has restricted or is likely to restrict any person 
from entering into or expanding a business in a trade, industry or profession. 

Defence 

(5) Subject to subsection (6), in a prosecution under subsection (1) the court shall not convict the accused if 
the conspiracy, combination, agreement or arrangement relates only to the export of products from Canada. 

Exception 

(6) Subsection (5) does not apply if the conspiracy, combination, agreement or arrangement 

(a) has resulted in or is likely to result in a reduction or limitation of the real value of exports of a product; 

(b) has restricted or is likely to restrict any person from entering into or expanding the business of exporting 
products from Canada; or 

(c) has prevented or lessened or is likely to prevent or lessen competition unduly in the supply of services 
facilitating the export of products from Canada. 

(d) [Repealed, R.S., 1985, c. 19 (2nd Supp.), s. 30] 

Defences 

(7) In a prosecution under subsection (1), the court shall not convict the accused if it finds that the 
conspiracy, combination, agreement or arrangement relates only to a service and to standards of competence 
and integrity that are reasonably necessary for the protection of the public 

(a) in the practice of a trade or profession relating to the service; or 

(b) in the collection and dissemination of information relating to the service. 

Exception 

(7.1) Subsection (1) does not apply in respect of an agreement or arrangement between federal financial 
institutions that is described in subsection 49(1). 

Exception 

(8) Subsection (1) does not apply in respect of a conspiracy, combination, agreement or arrangement that is 
entered into only by companies each of which is, in respect of every one of the others, an affiliate. 

R.S., 1985, c. C-34, s. 45; R.S., 1985, c. 19 (2nd Supp.), s. 30; 1991, c. 45, s. 547, c. 46, s. 590, c. 47, s. 714. 
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Where application made under section 79 or 92 

45.1 No proceedings may be commenced under subsection 45(1) against a person against whom an order 
is sought under section 79 or 92 on the basis of the same or substantially the same facts as would be alleged in 
proceedings under that subsection.  

R.S., 1985, c. 19 (2nd Supp.), s. 31. 

Foreign directives 

46. (1) Any corporation, wherever incorporated, that carries on business in Canada and that implements, in 
whole or in part in Canada, a directive, instruction, intimation of policy or other communication to the corporation 
or any person from a person in a country other than Canada who is in a position to direct or influence the 
policies of the corporation, which communication is for the purpose of giving effect to a conspiracy, combination, 
agreement or arrangement entered into outside Canada that, if entered into in Canada, would have been in 
contravention of section 45, is, whether or not any director or officer of the corporation in Canada has 
knowledge of the conspiracy, combination, agreement or arrangement, guilty of an indictable offence and liable 
on conviction to a fine in the discretion of the court.  

Limitation 

(2) No proceedings may be commenced under this section against a particular company where an 
application has been made by the Commissioner under section 83 for an order against that company or any 
other person based on the same or substantially the same facts as would be alleged in proceedings under this 
section. 

R.S., 1985, c. C-34, s. 46; R.S., 1985, c. 19 (2nd Supp.), s. 32; 1999, c. 2, s. 37. 

Definition of "bid-rigging" 

47. (1) In this section, “bid-rigging” means  

(a) an agreement or arrangement between or among two or more persons whereby one or more of those 
persons agrees or undertakes not to submit a bid in response to a call or request for bids or tenders, or 

(b) the submission, in response to a call or request for bids or tenders, of bids or tenders that are arrived at 
by agreement or arrangement between or among two or more bidders or tenderers, 

where the agreement or arrangement is not made known to the person calling for or requesting the bids or 
tenders at or before the time when any bid or tender is made by any person who is a party to the agreement or 
arrangement. 

Bid-rigging 

(2) Every one who is a party to bid-rigging is guilty of an indictable offence and liable on conviction to a fine 
in the discretion of the court or to imprisonment for a term not exceeding five years or to both. 

Exception 

(3) This section does not apply in respect of an agreement or arrangement that is entered into or a 
submission that is arrived at only by companies each of which is, in respect of every one of the others, an 
affiliate. 

R.S., 1985, c. C-34, s. 47; R.S., 1985, c. 19 (2nd Supp.), s. 33. 

Conspiracy relating to professional sport 

48. (1) Every one who conspires, combines, agrees or arranges with another person  

(a) to limit unreasonably the opportunities for any other person to participate, as a player or competitor, in 
professional sport or to impose unreasonable terms or conditions on those persons who so participate, or 

(b) to limit unreasonably the opportunity for any other person to negotiate with and, if agreement is reached, 
to play for the team or club of his choice in a professional league 

is guilty of an indictable offence and liable on conviction to a fine in the discretion of the court or to 
imprisonment for a term not exceeding five years or to both. 

Matters to be considered 
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(2) In determining whether or not an agreement or arrangement contravenes subsection (1), the court before 
which the contravention is alleged shall have regard to 

(a) whether the sport in relation to which the contravention is alleged is organized on an international basis 
and, if so, whether any limitations, terms or conditions alleged should, for that reason, be accepted in 
Canada; and 

(b) the desirability of maintaining a reasonable balance among the teams or clubs participating in the same 
league. 

Application 

(3) This section applies, and section 45 does not apply, to agreements and arrangements and to provisions 
of agreements and arrangements between or among teams and clubs engaged in professional sport as 
members of the same league and between or among directors, officers or employees of those teams and clubs 
where the agreements, arrangements and provisions relate exclusively to matters described in subsection (1) or 
to the granting and operation of franchises in the league, and section 45 applies and this section does not apply 
to all other agreements, arrangements and provisions thereof between or among those teams, clubs and 
persons. 

1974-75-76, c. 76, s. 15. 

Agreements or arrangements of federal financial institutions 

49. (1) Subject to subsection (2), every federal financial institution that makes an agreement or arrangement 
with another federal financial institution with respect to  

(a) the rate of interest on a deposit, 

(b) the rate of interest or the charges on a loan, 

(c) the amount or kind of any charge for a service provided to a customer, 

(d) the amount or kind of a loan to a customer, 

(e) the kind of service to be provided to a customer, or 

(f) the person or classes of persons to whom a loan or other service will be made or provided or from whom 
a loan or other service will be withheld, 

and every director, officer or employee of the federal financial institution who knowingly makes such an 
agreement or arrangement on behalf of the federal financial institution is guilty of an indictable offence and 
liable to a fine not exceeding ten million dollars or to imprisonment for a term not exceeding five years or to 
both. 

Exceptions 

(2) Subsection (1) does not apply in respect of an agreement or arrangement 

(a) with respect to a deposit or loan made or payable outside Canada; 

(b) applicable only in respect of the dealings of or the services rendered between federal financial institutions 
or by two or more federal financial institutions as regards a customer of each of those federal financial 
institutions where the customer has knowledge of the agreement or by a federal financial institution as 
regards a customer thereof, on behalf of that customer’s customers; 

(c) with respect to a bid for or purchase, sale or underwriting of securities by federal financial institutions or a 
group including federal financial institutions; 

(d) with respect to the exchange of statistics and credit information, the development and utilization of 
systems, forms, methods, procedures and standards, the utilization of common facilities and joint research 
and development in connection therewith, and the restriction of advertising; 

(e) with respect to reasonable terms and conditions of participation in guaranteed or insured loan programs 
authorized pursuant to an Act of Parliament or of the legislature of a province; 

(f) with respect to the amount of any charge for a service or with respect to the kind of service provided to a 
customer outside Canada, payable or performed outside Canada, or payable or performed in Canada on 
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behalf of a person who is outside Canada; 

(g) with respect to the persons or classes of persons to whom a loan or other service will be made or 
provided outside Canada; 

(h) in respect of which the Minister of Finance has certified to the Commissioner that Minister’s request for or 
approval of the agreement or arrangement for the purposes of financial policy and has certified the names of 
the parties to the agreement or arrangement; or 

(i) that is entered into only by financial institutions each of which is an affiliate of each of the others. 

Definition of "federal financial institution" 

(3) In this section and section 45, “federal financial institution” means a bank or an authorized foreign bank 
within the meaning of section 2 of the Bank Act, a company to which the Trust and Loan Companies Act applies 
or a company or society to which the Insurance Companies Act applies. 

R.S., 1985, c. C-34, s. 49; R.S., 1985, c. 19 (2nd Supp.), s. 34; 1991, c. 45, s. 548, c. 46, ss. 591, 593, c. 47, s. 715; 1993, 
c. 34, s. 51; 1999, c. 2, s. 37, c. 28, s. 153, c. 31, s. 49(F). 

Illegal trade practices 

50. (1) Every one engaged in a business who  

(a) is a party or privy to, or assists in, any sale that discriminates to his knowledge, directly or indirectly, 
against competitors of a purchaser of articles from him in that any discount, rebate, allowance, price 
concession or other advantage is granted to the purchaser over and above any discount, rebate, allowance, 
price concession or other advantage that, at the time the articles are sold to the purchaser, is available to the 
competitors in respect of a sale of articles of like quality and quantity, 

(b) engages in a policy of selling products in any area of Canada at prices lower than those exacted by him 
elsewhere in Canada, having the effect or tendency of substantially lessening competition or eliminating a 
competitor in that part of Canada, or designed to have that effect, or 

(c) engages in a policy of selling products at prices unreasonably low, having the effect or tendency of 
substantially lessening competition or eliminating a competitor, or designed to have that effect, 

is guilty of an indictable offence and liable to imprisonment for a term not exceeding two years. 

Defence 

(2) It is not an offence under paragraph (1)(a) to be a party or privy to, or assist in, any sale mentioned 
therein unless the discount, rebate, allowance, price concession or other advantage was granted as part of a 
practice of discriminating as described in that paragraph. 

Cooperative societies excepted 

(3) Paragraph (1)(a) shall not be construed to prohibit a cooperative association, credit union, caisse 
populaire or cooperative credit society from returning to its members, suppliers or customers the whole or any 
part of the net surplus made in its operations in proportion to the acquisition or supply of articles from or to its 
members, suppliers or customers. 

R.S., 1985, c. C-34, s. 50; 1999, c. 31, s. 50(F). 

Definition of "allowance" 

51. (1) In this section, “allowance” means any discount, rebate, price concession or other advantage that is 
or purports to be offered or granted for advertising or display purposes and is collateral to a sale or sales of 
products but is not applied directly to the selling price.  

Grant of allowance prohibited except on proportionate terms 

(2) Every one engaged in a business who is a party or privy to the granting of an allowance to any purchaser 
that is not offered on proportionate terms to other purchasers in competition with the first-mentioned purchaser, 
which other purchasers are in this section called "competing purchasers", is guilty of an indictable offence and 
liable to imprisonment for a term not exceeding two years. 

Definition of proportionate terms 

(3) For the purposes of this section, an allowance is offered on proportionate terms only if 
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Offence and punishment 

(5) Any person who contravenes subsection (1) is guilty of an offence and liable 

(a) on conviction on indictment, to a fine in the discretion of the court or to imprisonment for a term not 
exceeding five years or to both; or 

(b) on summary conviction, to a fine not exceeding $200,000 or to imprisonment for a term not exceeding 
one year, or to both. 

Reviewable conduct 

(6) Nothing in Part VII.1 shall be read as excluding the application of this section to a representation that 
constitutes reviewable conduct within the meaning of that Part. 

Duplication of proceedings 

(7) No proceedings may be commenced under this section against a person against whom an order is 
sought under Part VII.1 on the basis of the same or substantially the same facts as would be alleged in 
proceedings under this section. 

R.S., 1985, c. C-34, s. 52; 1999, c. 2, s. 12. 

Definition of "telemarketing" 

52.1 (1) In this section, “telemarketing” means the practice of using interactive telephone communications for 
the purpose of promoting, directly or indirectly, the supply or use of a product or for the purpose of promoting, 
directly or indirectly, any business interest.  

Required disclosures 

(2) No person shall engage in telemarketing unless 

(a) disclosure is made, in a fair and reasonable manner at the beginning of each telephone communication, 
of the identity of the person on behalf of whom the communication is made, the nature of the product or 
business interest being promoted and the purposes of the communication; 

(b) disclosure is made, in a fair, reasonable and timely manner, of the price of any product whose supply or 
use is being promoted and any material restrictions, terms or conditions applicable to its delivery; and 

(c) disclosure is made, in a fair, reasonable and timely manner, of such other information in relation to the 
product as may be prescribed by the regulations. 

Deceptive telemarketing 

(3) No person who engages in telemarketing shall 

(a) make a representation that is false or misleading in a material respect; 

(b) conduct or purport to conduct a contest, lottery or game of chance, skill or mixed chance and skill, where  

(i) the delivery of a prize or other benefit to a participant in the contest, lottery or game is, or is 
represented to be, conditional on the prior payment of any amount by the participant, or 

(ii) adequate and fair disclosure is not made of the number and approximate value of the prizes, of the 
area or areas to which they relate and of any fact within the person’s knowledge, that affects materially 
the chances of winning; 

(c) offer a product at no cost, or at a price less than the fair market value of the product, in consideration of 
the supply or use of another product, unless fair, reasonable and timely disclosure is made of the fair market 
value of the first product and of any restrictions, terms or conditions applicable to its supply to the purchaser; 
or 

(d) offer a product for sale at a price grossly in excess of its fair market value, where delivery of the product 
is, or is represented to be, conditional on prior payment by the purchaser. 

General impression to be considered 

(4) In a prosecution for a contravention of paragraph (3)(a), the general impression conveyed by a 
representation as well as its literal meaning shall be taken into account in determining whether or not the 
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representation is false or misleading in a material respect. 

Exception 

(5) The disclosure of information referred to in paragraph (2)(b) or (c) or (3)(b) or (c) must be made during 
the course of a telephone communication unless it is established by the accused that the information was 
disclosed within a reasonable time before the communication, by any means, and the information was not 
requested during the telephone communication. 

Due diligence 

(6) No person shall be convicted of an offence under this section who establishes that the person exercised 
due diligence to prevent the commission of the offence. 

Offences by employees or agents 

(7) Notwithstanding subsection (6), in the prosecution of a corporation for an offence under this section, it is 
sufficient proof of the offence to establish that it was committed by an employee or agent of the corporation, 
whether or not the employee or agent is identified, unless the corporation establishes that the corporation 
exercised due diligence to prevent the commission of the offence. 

Liability of officers and directors 

(8) Where a corporation commits an offence under this section, any officer or director of the corporation who 
is in a position to direct or influence the policies of the corporation in respect of conduct prohibited by this 
section is a party to and guilty of the offence and is liable to the punishment provided for the offence, whether or 
not the corporation has been prosecuted or convicted, unless the officer or director establishes that the officer 
or director exercised due diligence to prevent the commission of the offence. 

Offence and punishment 

(9) Any person who contravenes subsection (2) or (3) is guilty of an offence and liable 

(a) on conviction on indictment, to a fine in the discretion of the court or to imprisonment for a term not 
exceeding five years, or to both; or 

(b) on summary conviction, to a fine not exceeding $200,000 or to imprisonment for a term not exceeding 
one year, or to both. 

Sentencing 

(10) In sentencing a person convicted of an offence under this section, the court shall consider, among other 
factors, the following aggravating factors: 

(a) the use of lists of persons previously deceived by means of telemarketing; 

(b) characteristics of the persons to whom the telemarketing was directed, including classes of persons who 
are especially vulnerable to abusive tactics; 

(c) the amount of the proceeds realized by the person from the telemarketing; 

(d) previous convictions of the person under this section or under section 52 in respect of conduct prohibited 
by this section; and 

(e) the manner in which information is conveyed, including the use of abusive tactics. 

1999, c. 2, s. 13. 

Deceptive notice of winning a prize 

53. (1) No person shall, for the purpose of promoting, directly or indirectly, any business interest or the 
supply or use of a product, send or cause to be sent by electronic or regular mail or by any other means a 
document or notice in any form, if the document or notice gives the general impression that the recipient has 
won, will win, or will on doing a particular act win, a prize or other benefit, and if the recipient is asked or given 
the option to pay money, incur a cost or do anything that will incur a cost.  

Non-application 

(2) Subsection (1) does not apply if the recipient actually wins the prize or other benefit and the person who 
sends or causes the notice or document to be sent 
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(a) makes adequate and fair disclosure of the number and approximate value of the prizes or benefits, of the 
area or areas to which they have been allocated and of any fact within the person’s knowledge that 
materially affects the chances of winning; 

(b) distributes the prizes or benefits without unreasonable delay; and 

(c) selects participants or distributes the prizes or benefits randomly, or on the basis of the participants' skill, 
in any area to which the prizes or benefits have been allocated. 

Due diligence 

(3) No person shall be convicted of an offence under this section who establishes that the person exercised 
due diligence to prevent the commission of the offence. 

Offences by employees or agents 

(4) In the prosecution of a corporation for an offence under this section, it is sufficient proof of the offence to 
establish that it was committed by an employee or agent of the corporation, whether or not the employee or 
agent is identified, unless the corporation establishes that the corporation exercised due diligence to prevent the 
commission of the offence. 

Liability of officers and directors 

(5) Where a corporation commits an offence under this section, any officer or director of the corporation who 
is in a position to direct or influence the policies of the corporation in respect of conduct prohibited by this 
section is a party to and guilty of the offence and is liable to the punishment provided for the offence, whether or 
not the corporation has been prosecuted or convicted, unless the officer or director establishes that the officer 
or director exercised due diligence to prevent the commission of the offence. 

Offence and punishment 

(6) Any person who contravenes this section is guilty of an offence and liable 

(a) on conviction on indictment, to a fine in the discretion of the court or to imprisonment for a term not 
exceeding five years, or to both; or 

(b) on summary conviction, to a fine not exceeding $200,000 or to imprisonment for a term not exceeding 
one year, or to both. 

Sentencing 

(7) In sentencing a person convicted of an offence under this section, the court shall consider, among other 
factors, the following aggravating factors: 

(a) the use of lists of persons previously deceived by the commission of an offence under section 52.1 or this 
section; 

(b) the particular vulnerability of recipients of the notices or documents referred to in subsection (1) to 
abusive tactics; 

(c) the amount of the proceeds realized by the person from the commission of an offence under this section; 

(d) previous convictions of the person under section 52 or 52.1 or this section; and 

(e) the manner in which information is conveyed, including the use of abusive tactics. 

R.S., 1985, c. C-34, s. 53; 1999, c. 2, s. 14; 2002, c. 16, s. 6. 

Double ticketing 

54. (1) No person shall supply a product at a price that exceeds the lowest of two or more prices clearly 
expressed by him or on his behalf, in respect of the product in the quantity in which it is so supplied and at the 
time at which it is so supplied,  

(a) on the product, its wrapper or container; 

(b) on anything attached to, inserted in or accompanying the product, its wrapper or container or anything on 
which the product is mounted for display or sale; or 

Page 40 of 85Print

11/14/2007http://laws.justice.gc.ca/en/ShowFullDoc/cs/C-34///en



(c) on an in-store or other point-of-purchase display or advertisement. 

Offence and punishment 

(2) Any person who contravenes subsection (1) is guilty of an offence and liable on summary conviction to a 
fine not exceeding ten thousand dollars or to imprisonment for a term not exceeding one year or to both. 

1974-75-76, c. 76, s. 18. 

Definition of "multi-level marketing plan" 

55. (1) For the purposes of this section and section 55.1, “multi-level marketing plan” means a plan for the 
supply of a product whereby a participant in the plan receives compensation for the supply of the product to 
another participant in the plan who, in turn, receives compensation for the supply of the same or another 
product to other participants in the plan.  

Representations as to compensation 

(2) No person who operates or participates in a multi-level marketing plan shall make any representations 
relating to compensation under the plan to a prospective participant in the plan unless the representations 
constitute or include fair, reasonable and timely disclosure of the information within the knowledge of the person 
making the representations relating to 

(a) compensation actually received by typical participants in the plan; or 

(b) compensation likely to be received by typical participants in the plan, having regard to any relevant 
considerations, including  

(i) the nature of the product, including its price and availability, 

(ii) the nature of the relevant market for the product, 

(iii) the nature of the plan and similar plans, and 

(iv) whether the person who operates the plan is a corporation, partnership, sole proprietorship or other 
form of business organization. 

Idem 

(2.1) A person who operates a multi-level marketing plan shall ensure that any representations relating to 
compensation under the plan that are made to a prospective participant in the plan by a participant in the plan 
or by a representative of the person who operates the plan constitute or include fair, reasonable and timely 
disclosure of the information within the knowledge of the person who operates the plan relating to 

(a) compensation actually received by typical participants in the plan; or 

(b) compensation likely to be received by typical participants in the plan, having regard to any relevant 
considerations, including those specified in paragraph (2)(b). 

Due diligence defence 

(2.2) A person accused of an offence under subsection (2.1) shall not be convicted of the offence if the 
accused establishes that he or she took reasonable precautions and exercised due diligence to ensure 

(a) that no representations relating to compensation under the plan were made by participants in the plan or 
by representatives of the accused; or 

(b) that any representations relating to compensation under the plan that were made by participants in the 
plan or by representatives of the accused constituted or included fair, reasonable and timely disclosure of 
the information referred to in that subsection. 

Offence and punishment 

(3) Any person who contravenes subsection (2) or (2.1) is guilty of an offence and liable 

(a) on conviction on indictment, to a fine in the discretion of the court or to imprisonment for a term not 
exceeding five years or to both; or 

(b) on summary conviction, to a fine not exceeding $200,000 or to imprisonment for a term not exceeding 
one year, or to both. 
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R.S., 1985, c. C-34, s. 55; 1992, c. 14, s. 1; 1999, c. 2, s. 15. 

Definition of "scheme of pyramid selling" 

55.1 (1) For the purposes of this section, “scheme of pyramid selling” means a multi-level marketing plan 
whereby  

(a) a participant in the plan gives consideration for the right to receive compensation by reason of the 
recruitment into the plan of another participant in the plan who gives consideration for the same right; 

(b) a participant in the plan gives consideration, as a condition of participating in the plan, for a specified 
amount of the product, other than a specified amount of the product that is bought at the seller’s cost price 
for the purpose only of facilitating sales; 

(c) a person knowingly supplies the product to a participant in the plan in an amount that is commercially 
unreasonable; or 

(d) a participant in the plan who is supplied with the product  

(i) does not have a buy-back guarantee that is exercisable on reasonable commercial terms or a right to 
return the product in saleable condition on reasonable commercial terms, or 

(ii) is not informed of the existence of the guarantee or right and the manner in which it can be exercised. 

Pyramid selling 

(2) No person shall establish, operate, advertise or promote a scheme of pyramid selling. 

Offence and punishment 

(3) Any person who contravenes subsection (2) is guilty of an offence and liable 

(a) on conviction on indictment, to a fine in the discretion of the court or to imprisonment for a term not 
exceeding five years or to both; or 

(b) on summary conviction, to a fine not exceeding $200,000 or to imprisonment for a term not exceeding 
one year, or to both. 

1992, c. 14, s. 1; 1999, c. 2, s. 16. 

56. to 59. [Repealed, 1999, c. 2, s. 17]  

Defence 

60. Section 54 does not apply to a person who prints or publishes or otherwise distributes a representation 
or an advertisement on behalf of another person in Canada if he or she establishes that he or she obtained and 
recorded the name and address of that other person and accepted the representation or advertisement in good 
faith for printing, publishing or other distribution in the ordinary course of his or her business.  

R.S., 1985, c. C-34, s. 60; 1999, c. 2, s. 17.1. 

Price maintenance 

61. (1) No person who is engaged in the business of producing or supplying a product, who extends credit 
by way of credit cards or is otherwise engaged in a business that relates to credit cards, or who has the 
exclusive rights and privileges conferred by a patent, trade-mark, copyright, registered industrial design or 
registered integrated circuit topography, shall, directly or indirectly,  

(a) by agreement, threat, promise or any like means, attempt to influence upward, or to discourage the 
reduction of, the price at which any other person engaged in business in Canada supplies or offers to supply 
or advertises a product within Canada; or 

(b) refuse to supply a product to or otherwise discriminate against any other person engaged in business in 
Canada because of the low pricing policy of that other person. 

Exception 

(2) Subsection (1) does not apply where the person attempting to influence the conduct of another person 
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and that other person are affiliated corporations or directors, agents, officers or employees of 

(a) the same corporation, partnership or sole proprietorship, or 

(b) corporations, partnerships or sole proprietorships that are affiliated, 

or where the person attempting to influence the conduct of another person and that other person are principal 
and agent. 

Suggested retail price 

(3) For the purposes of this section, a suggestion by a producer or supplier of a product of a resale price or 
minimum resale price in respect thereof, however arrived at, is, in the absence of proof that the person making 
the suggestion, in so doing, also made it clear to the person to whom the suggestion was made that he was 
under no obligation to accept the suggestion and would in no way suffer in his business relations with the 
person making the suggestion or with any other person if he failed to accept the suggestion, proof of an attempt 
to influence the person to whom the suggestion is made in accordance with the suggestion. 

Idem 

(4) For the purposes of this section, the publication by a supplier of a product, other than a retailer, of an 
advertisement that mentions a resale price for the product is an attempt to influence upward the selling price of 
any person into whose hands the product comes for resale unless the price is so expressed as to make it clear 
to any person to whose attention the advertisement comes that the product may be sold at a lower price. 

Exception 

(5) Subsections (3) and (4) do not apply to a price that is affixed or applied to a product or its package or 
container. 

Refusal to supply 

(6) No person shall, by threat, promise or any like means, attempt to induce a supplier, whether within or 
outside Canada, as a condition of his doing business with the supplier, to refuse to supply a product to a 
particular person or class of persons because of the low pricing policy of that person or class of persons. 

(7) and (8) [Repealed, R.S., 1985, c. 19 (2nd Supp.), s. 36]  

Offence and punishment 

(9) Every person who contravenes subsection (1) or (6) is guilty of an indictable offence and liable on 
conviction to a fine in the discretion of the court or to imprisonment for a term not exceeding five years or to 
both. 

Where no unfavourable inference to be drawn 

(10) Where, in a prosecution under paragraph (1)(b), it is proved that the person charged refused or 
counselled the refusal to supply a product to any other person, no inference unfavourable to the person charged 
shall be drawn from that evidence if he satisfies the court that he and any one on whose report he depended 
believed on reasonable grounds 

(a) that the other person was making a practice of using products supplied by the person charged as loss-
leaders, that is to say, not for the purpose of making a profit thereon but for purposes of advertising; 

(b) that the other person was making a practice of using products supplied by the person charged not for the 
purpose of selling the products at a profit but for the purpose of attracting customers to his store in the hope 
of selling them other products; 

(c) that the other person was making a practice of engaging in misleading advertising in respect of products 
supplied by the person charged; or 

(d) that the other person made a practice of not providing the level of servicing that purchasers of the 
products might reasonably expect from the other person. 

R.S., 1985, c. C-34, s. 61; R.S., 1985, c. 19 (2nd Supp.), s. 36; 1990, c. 37, s. 30; 1999, c. 31, s. 51(F). 

Civil rights not affected 

62. Except as otherwise provided in this Part, nothing in this Part shall be construed as depriving any person 
of any civil right of action.  
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R.S., c. C-23, s. 39; 1974-75-76, c. 76, s. 18. 

PART VII 

OTHER OFFENCES 

OFFENCES 

63. [Repealed, R.S., 1985, c. 19 (2nd Supp.), s. 37]  

Obstruction 

64. (1) No person shall in any manner impede or prevent or attempt to impede or prevent any inquiry or 
examination under this Act.  

Offence and punishment 

(2) Every person who contravenes subsection (1) is guilty of an offence and liable on summary conviction or 
on conviction on indictment to a fine not exceeding five thousand dollars or to imprisonment for a term not 
exceeding two years or to both. 

R.S., c. C-23, s. 41. 

Contravention of Part II provisions 

65. (1) Every person who, without good and sufficient cause, the proof of which lies on that person, fails to 
comply with an order made under section 11 and every person who contravenes subsection 15(5) or 16(2) is 
guilty of an offence and liable on summary conviction or on conviction on indictment to a fine not exceeding 
$5,000 or to imprisonment for a term not exceeding two years, or to both.  

Failure to supply information 

(2) Every person who, without good and sufficient cause, the proof of which lies on that person, contravenes 
section 114 or 123 is guilty of an offence and liable on summary conviction or on conviction on indictment to a 
fine not exceeding $50,000. 

Destruction or alteration of records or things 

(3) Every person who destroys or alters, or causes to be destroyed or altered, any record or other thing that 
is required to be produced pursuant to section 11 or in respect of which a warrant is issued under section 15 is 
guilty of an offence and liable 

(a) on summary conviction to a fine not exceeding twenty-five thousand dollars or to imprisonment for a term 
not exceeding two years or to both; or 

(b) on conviction on indictment to a fine not exceeding fifty thousand dollars or to imprisonment for a term 
not exceeding five years or to both. 

Liability of directors 

(4) Where a corporation commits an offence under this section, any officer, director or agent of the 
corporation who directed, authorized, assented to, acquiesced in or participated in the commission of the 
offence is a party to and guilty of the offence and is liable to the punishment provided for the offence whether or 
not the corporation has been prosecuted or convicted. 

R.S., 1985, c. C-34, s. 65; R.S., 1985, c. 19 (2nd Supp.), s. 38; 1999, c. 2, s. 18. 

Contravention of subsection 30.06(5) 

65.1 (1) Every person who, without good and sufficient cause, the proof of which lies on that person, 
contravenes subsection 30.06(5) is guilty of an offence and liable on summary conviction or on conviction on 
indictment to a fine not exceeding $5,000 or to imprisonment for a term not exceeding two years, or to both.  

Destruction or alteration of records or things 

(2) Every person who destroys or alters, or causes to be destroyed or altered, any record or thing in respect 
of which a search warrant is issued under section 30.06 or that is required to be produced pursuant to an order 
made under subsection 30.11(1) or 30.16(1) is guilty of an offence and liable 

(a) on conviction on indictment to a fine not exceeding $50,000 or to imprisonment for a term not exceeding 
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five years, or to both; or 

(b) on summary conviction to a fine not exceeding $25,000 or to imprisonment for a term not exceeding two 
years, or to both. 

2002, c. 16, s. 7. 

Refusal after objection overruled 

65.2 (1) Every person who, without good and sufficient cause, the proof of which lies on that person, refuses 
to answer a question or to produce a record or thing to the person designated under paragraph 30.11(2)(c) after 
a judge has ruled against the objection under paragraph 30.11(8)(a), is guilty of an offence and liable on 
conviction on indictment or on summary conviction to a fine not exceeding $5,000 or to imprisonment for a term 
not exceeding two years, or to both.  

Refusal where no ruling made on objection 

(2) Every person is guilty of an offence and liable on summary conviction or on conviction on indictment to a 
fine not exceeding $5,000 or to imprisonment for a term not exceeding two years, or to both, who, without good 
and sufficient cause, the proof of which lies on that person, refuses to answer a question or to produce a record 
or thing to the person designated under paragraph 30.11(2)(c), where no ruling has been made under 
paragraph 30.11(8)(a), 

(a) without giving the detailed statement required by subsection 30.11(9); or 

(b) if the person was previously asked the same question or requested to produce the same record or thing 
and refused to do so and the reasons on which that person based the previous refusal were determined not 
to be well-founded by  

(i) a judge, if the reasons were based on the Canadian law of non-disclosure of information or privilege, 
or 

(ii) a court of the foreign state or by a person designated by the foreign state, if the reasons were based 
on a law that applies to the foreign state. 

2002, c. 16, s. 7. 

Contravention of Part VII.1 or VIII order 

66. Every person who contravenes an order made under Part VII.1, except paragraph 74.1(1)(c), or under 
Part VIII is guilty of an offence and liable  

(a) on conviction on indictment, to a fine in the discretion of the court or to imprisonment for a term not 
exceeding five years, or to both; or 

(b) on summary conviction, to a fine not exceeding $25,000 or to imprisonment for a term not exceeding one 
year, or to both. 

R.S., 1985, c. C-34, s. 66; R.S., 1985, c. 19 (2nd Supp.), s. 39; 1999, c. 2, s. 19. 

Whistleblowing 

66.1 (1) Any person who has reasonable grounds to believe that a person has committed or intends to 
commit an offence under the Act, may notify the Commissioner of the particulars of the matter and may request 
that his or her identity be kept confidential with respect to the notification.  

Confidentiality 

(2) The Commissioner shall keep confidential the identity of a person who has notified the Commissioner 
under subsection (1) and to whom an assurance of confidentiality has been provided by any person who 
performs duties or functions in the administration or enforcement of this Act. 

1999, c. 2, s. 19. 

Prohibition 

66.2 (1) No employer shall dismiss, suspend, demote, discipline, harass or otherwise disadvantage an 
employee, or deny an employee a benefit of employment, by reason that  

(a) the employee, acting in good faith and on the basis of reasonable belief, has disclosed to the 
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Commissioner that the employer or any other person has committed or intends to commit an offence under 
this Act; 

(b) the employee, acting in good faith and on the basis of reasonable belief, has refused or stated an 
intention of refusing to do anything that is an offence under this Act; 

(c) the employee, acting in good faith and on the basis of reasonable belief, has done or stated an intention 
of doing anything that is required to be done in order that an offence not be committed under this Act; or 

(d) the employer believes that the employee will do anything referred to in paragraph (a) or (c) or will refuse 
to do anything referred to in paragraph (b). 

Saving 

(2) Nothing in this section impairs any right of an employee either at law or under an employment contract or 
collective agreement. 

Definitions 

(3) In this section, "employee" includes an independent contractor and "employer" has the corresponding 
meaning. 

1999, c. 2, s. 19. 

PROCEDURE 

Procedure for enforcing punishment 

67. (1) Where an indictment is found against an accused, other than a corporation, for any offence against 
this Act, the accused may elect to be tried without a jury and where he so elects, he shall be tried by the judge 
presiding at the court at which the indictment is found, or the judge presiding at any subsequent sittings of that 
court, or at any court where the indictment comes on for trial.  

Application of Criminal Code 

(2) Where an election is made under subsection (1), the proceedings subsequent to the election shall be 
regulated in so far as may be applicable by the provisions of the Criminal Code relating to the trial of indictable 
offences by a judge without a jury. 

Jurisdiction of courts 

(3) No court other than a superior court of criminal jurisdiction, as defined in the Criminal Code, has power to 
try any offence under section 45, 46, 47, 48 or 49. 

Corporations to be tried without jury 

(4) Notwithstanding anything in the Criminal Code or in any other statute or law, a corporation charged with 
an offence under this Act shall be tried without a jury. 

Option as to procedure under subsection 34(2) 

(5) In any case where subsection 34(2) is applicable, the Attorney General of Canada or the attorney general 
of the province may in his discretion institute proceedings either by way of an information under that subsection 
or by way of prosecution. 

Limitation period 

(6) Proceedings in respect of an offence that is declared by this Act to be punishable on summary conviction 
may be instituted at any time within but not later than two years after the time when the subject-matter of the 
proceedings arose. 

R.S., c. C-23, s. 44; 1974-75-76, c. 76, s. 19. 

Venue of prosecutions 

68. Notwithstanding any other Act, a prosecution for an offence under Part VI or section 66 may be brought, 
in addition to any place in which the prosecution may be brought by virtue of the Criminal Code,  

(a) where the accused is a corporation, in any territorial division in which the corporation has its head office 
or a branch office, whether or not the branch office is provided for in any Act or instrument relating to the 
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incorporation or organization of the corporation; and 

(b) where the accused is not a corporation, in any territorial division in which the accused resides or has a 
place of business. 

R.S., 1985, c. C-34, s. 68; 1999, c. 2, s. 20. 

Definitions 

69. (1) In this section, "agent of a participant"  
«agent d’un participant »  

"agent of a participant" means a person who by a record admitted in evidence under this section appears to be 
or is otherwise proven to be an officer, agent, servant, employee or representative of a participant; 

"document" [Repealed, R.S., 1985, c. 19 (2nd Supp.), s. 40] 

"participant"  
«participant » 

"participant" means any person against whom proceedings have been instituted under this Act and in the case 
of a prosecution means any accused and any person who, although not accused, is alleged in the charge or 
indictment to have been a co-conspirator or otherwise party or privy to the offence charged. 

Evidence against a participant 

(2) In any proceedings before the Tribunal or in any prosecution or proceedings before a court under or 
pursuant to this Act, 

(a) anything done, said or agreed on by an agent of a participant shall, in the absence of evidence to the 
contrary, be deemed to have been done, said or agreed on, as the case may be, with the authority of that 
participant; 

(b) a record written or received by an agent of a participant shall, in the absence of evidence to the contrary, 
be deemed to have been written or received, as the case may be, with the authority of that participant; and 

(c) a record proved to have been in the possession of a participant or on premises used or occupied by a 
participant or in the possession of an agent of a participant shall be admitted in evidence without further 
proof thereof and is prima facie proof  

(i) that the participant had knowledge of the record and its contents, 

(ii) that anything recorded in or by the record as having been done, said or agreed on by any participant 
or by an agent of a participant was done, said or agreed on as recorded and, where anything is recorded 
in or by the record as having been done, said or agreed on by an agent of a participant, that it was done, 
said or agreed on with the authority of that participant, and 

(iii) that the record, where it appears to have been written by any participant or by an agent of a 
participant, was so written and, where it appears to have been written by an agent of a participant, that it 
was written with the authority of that participant. 

R.S., 1985, c. C-34, s. 69; R.S., 1985, c. 19 (2nd Supp.), s. 40. 

Admissibility of statistics 

70. (1) A collection, compilation, analysis, abstract or other record or report of statistical information prepared 
or published under the authority of  

(a) the Statistics Act, or 

(b) any other enactment of Parliament or of the legislature of a province, 

is admissible in evidence in any proceedings before the Tribunal or in any prosecution or proceedings before a 
court under or pursuant to this Act. 

Idem 

(2) On request from the Minister or the Commissioner 

(a) the Chief Statistician of Canada or an officer of any department or agency of the Government of Canada 
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the functions of which include the gathering of statistics shall, and 

(b) an officer of any department or agency of the government of a province the functions of which include the 
gathering of statistics may, 

compile from his or its records a statement of statistics relating to any industry or sector thereof, in accordance 
with the terms of the request, and any such statement is admissible in evidence in any proceedings before the 
Tribunal or in any prosecution or proceedings before a court under or pursuant to this Act. 

Privileged information not affected 

(3) Nothing in this section compels or authorizes the Chief Statistician of Canada or any officer of a 
department or agency of the Government of Canada to disclose any particulars relating to an individual or 
business in a manner that is prohibited by any provision of an enactment of Parliament or of a provincial 
legislature designed for the protection of those particulars. 

Certificate 

(4) In any proceedings before the Tribunal, or in any prosecution or proceedings before a court under or 
pursuant to this Act, a certificate purporting to be signed by the Chief Statistician of Canada or the officer of the 
department or agency of the Government of Canada or of a province under whose supervision a record, report 
or statement of statistics referred to in this section was prepared, setting out that the record, report or statement 
of statistics attached thereto was prepared under his supervision, is evidence of the facts alleged therein 
without proof of the signature or official character of the person by whom it purports to be signed. 

R.S., 1985, c. C-34, s. 70; R.S., 1985, c. 19 (2nd Supp.), s. 41; 1999, c. 2, s. 37. 

Statistics collected by sampling methods 

71. A collection, compilation, analysis, abstract or other record or report of statistics collected by sampling 
methods by or on behalf of the Commissioner or any other party to proceedings before the Tribunal, or to a 
prosecution or proceedings before a court under or pursuant to this Act, is admissible in evidence in that 
prosecution or those proceedings.  

R.S., 1985, c. C-34, s. 71; R.S., 1985, c. 19 (2nd Supp.), s. 42; 1999, c. 2, s. 37. 

Notice 

72. (1) No record, report or statement of statistical information or statistics referred to in section 70 or 71 
shall be received in evidence before the Tribunal or court unless the person intending to produce the record, 
report or statement in evidence has given to the person against whom it is intended to be produced reasonable 
notice together with a copy of the record, report or statement and, in the case of a record or report of statistics 
referred to in section 71, together with the names and qualifications of those persons who participated in the 
preparation thereof.  

Attendance of statistician 

(2) Any person against whom a record or report of statistics referred to in section 70 is produced may 
require, for the purposes of cross-examination, the attendance of any person under whose supervision the 
record or report was prepared. 

Idem 

(3) Any person against whom a record or report of statistics referred to in section 71 is produced may 
require, for the purposes of cross-examination, the attendance of any person who participated in the 
preparation of the record or report. 

R.S., 1985, c. C-34, s. 72; R.S., 1985, c. 19 (2nd Supp.), s. 43. 

Jurisdiction of Federal Court 

73. (1) Subject to this section, the Attorney General of Canada may institute and conduct any prosecution or 
other proceedings under section 34, any of sections 45 to 51 and section 61 or, where the proceedings are on 
indictment, under section 52, 52.1, 53, 55, 55.1 or 66, in the Federal Court, and for the purposes of the 
prosecution or other proceedings, the Federal Court has all the powers and jurisdiction of a superior court of 
criminal jurisdiction under the Criminal Code and under this Act.  

No jury 

(2) The trial of an offence under Part VI or section 66 in the Federal Court shall be without a jury. 
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Appeal 

(3) An appeal lies from the Federal Court to the Federal Court of Appeal and from the Federal Court of 
Appeal to the Supreme Court of Canada in any prosecution or proceedings under Part VI or section 66 of this 
Act as provided in Part XXI of the Criminal Code for appeals from a trial court and from a court of appeal. 

Proceedings optional 

(4) Proceedings under subsection 34(2) may in the discretion of the Attorney General of Canada be 
instituted in either the Federal Court or a superior court of criminal jurisdiction in the province but no prosecution 
shall be instituted against an individual in the Federal Court in respect of an offence under Part VI or section 66 
without the consent of the individual. 

R.S., 1985, c. C-34, s. 73; 1999, c. 2, s. 21; 2002, c. 8, ss. 183, 198, c. 16, s. 8. 

74. [Repealed, 1999, c. 2, s. 22]  

PART VII.1 

DECEPTIVE MARKETING PRACTICES 

REVIEWABLE MATTERS 

Misrepresentations to public 

74.01 (1) A person engages in reviewable conduct who, for the purpose of promoting, directly or indirectly, 
the supply or use of a product or for the purpose of promoting, directly or indirectly, any business interest, by 
any means whatever,  

(a) makes a representation to the public that is false or misleading in a material respect; 

(b) makes a representation to the public in the form of a statement, warranty or guarantee of the 
performance, efficacy or length of life of a product that is not based on an adequate and proper test thereof, 
the proof of which lies on the person making the representation; or 

(c) makes a representation to the public in a form that purports to be  

(i) a warranty or guarantee of a product, or 

(ii) a promise to replace, maintain or repair an article or any part thereof or to repeat or continue a service 
until it has achieved a specified result, 

if the form of purported warranty or guarantee or promise is materially misleading or if there is no reasonable 
prospect that it will be carried out. 

Ordinary price: suppliers generally 

(2) Subject to subsection (3), a person engages in reviewable conduct who, for the purpose of promoting, 
directly or indirectly, the supply or use of a product or for the purpose of promoting, directly or indirectly, any 
business interest, by any means whatever, makes a representation to the public concerning the price at which a 
product or like products have been, are or will be ordinarily supplied where suppliers generally in the relevant 
geographic market, having regard to the nature of the product, 

(a) have not sold a substantial volume of the product at that price or a higher price within a reasonable 
period of time before or after the making of the representation, as the case may be; and 

(b) have not offered the product at that price or a higher price in good faith for a substantial period of time 
recently before or immediately after the making of the representation, as the case may be. 

Ordinary price: supplier’s own 

(3) A person engages in reviewable conduct who, for the purpose of promoting, directly or indirectly, the 
supply or use of a product or for the purpose of promoting, directly or indirectly, any business interest, by any 
means whatever, makes a representation to the public as to price that is clearly specified to be the price at 
which a product or like products have been, are or will be ordinarily supplied by the person making the 
representation where that person, having regard to the nature of the product and the relevant geographic 
market, 

(a) has not sold a substantial volume of the product at that price or a higher price within a reasonable period 
of time before or after the making of the representation, as the case may be; and 
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(b) has not offered the product at that price or a higher price in good faith for a substantial period of time 
recently before or immediately after the making of the representation, as the case may be. 

References to time in subsections (2) and (3) 

(4) For greater certainty, whether the period of time to be considered in paragraphs (2)(a) and (b) and (3)(a) 
and (b) is before or after the making of the representation depends on whether the representation relates to 

(a) the price at which products have been or are supplied; or 

(b) the price at which products will be supplied. 

Saving 

(5) Subsections (2) and (3) do not apply to a person who establishes that, in the circumstances, a 
representation as to price is not false or misleading in a material respect. 

General impression to be considered 

(6) In proceedings under this section, the general impression conveyed by a representation as well as its 
literal meaning shall be taken into account in determining whether or not the representation is false or 
misleading in a material respect. 

1999, c. 2, s. 22. 

Representation as to reasonable test and publication of testimonials 

74.02 A person engages in reviewable conduct who, for the purpose of promoting, directly or indirectly, the 
supply or use of any product, or for the purpose of promoting, directly or indirectly, any business interest, makes 
a representation to the public that a test has been made as to the performance, efficacy or length of life of a 
product by any person, or publishes a testimonial with respect to a product, unless the person making the 
representation or publishing the testimonial can establish that  

(a) such a representation or testimonial was previously made or published by the person by whom the test 
was made or the testimonial was given, or 

(b) such a representation or testimonial was, before being made or published, approved and permission to 
make or publish it was given in writing by the person by whom the test was made or the testimonial was 
given, 

and the representation or testimonial accords with the representation or testimonial previously made, published 
or approved. 

1999, c. 2, s. 22. 

Representations accompanying products 

74.03 (1) For the purposes of sections 74.01 and 74.02, a representation that is  

(a) expressed on an article offered or displayed for sale or its wrapper or container, 

(b) expressed on anything attached to, inserted in or accompanying an article offered or displayed for sale, 
its wrapper or container, or anything on which the article is mounted for display or sale, 

(c) expressed on an in-store or other point-of-purchase display, 

(d) made in the course of in-store, door-to-door or telephone selling to a person as ultimate user, or 

(e) contained in or on anything that is sold, sent, delivered, transmitted or made available in any other 
manner to a member of the public, 

is deemed to be made to the public by and only by the person who causes the representation to be so 
expressed, made or contained, subject to subsection (2). 

Representations from outside Canada 
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(2) Where a person referred to in subsection (1) is outside Canada, a representation described in paragraph 
(1)(a), (b), (c) or (e) is, for the purposes of sections 74.01 and 74.02, deemed to be made to the public by the 
person who imports into Canada the article, thing or display referred to in that paragraph. 

Deemed representation to public 

(3) Subject to subsection (1), a person who, for the purpose of promoting, directly or indirectly, the supply or 
use of a product or any business interest, supplies to a wholesaler, retailer or other distributor of a product any 
material or thing that contains a representation of a nature referred to in section 74.01 is deemed to make that 
representation to the public. 

1999, c. 2, s. 22. 

Definition of "bargain price" 

74.04 (1) For the purposes of this section, “bargain price” means  

(a) a price that is represented in an advertisement to be a bargain price by reference to an ordinary price or 
otherwise; or 

(b) a price that a person who reads, hears or sees the advertisement would reasonably understand to be a 
bargain price by reason of the prices at which the product advertised or like products are ordinarily supplied. 

Bait and switch selling 

(2) A person engages in reviewable conduct who advertises at a bargain price a product that the person 
does not supply in reasonable quantities having regard to the nature of the market in which the person carries 
on business, the nature and size of the person’s business and the nature of the advertisement. 

Saving 

(3) Subsection (2) does not apply to a person who establishes that 

(a) the person took reasonable steps to obtain in adequate time a quantity of the product that would have 
been reasonable having regard to the nature of the advertisement, but was unable to obtain such a quantity 
by reason of events beyond the person’s control that could not reasonably have been anticipated; 

(b) the person obtained a quantity of the product that was reasonable having regard to the nature of the 
advertisement, but was unable to meet the demand therefor because that demand surpassed the person’s 
reasonable expectations; or 

(c) after becoming unable to supply the product in accordance with the advertisement, the person undertook 
to supply the same product or an equivalent product of equal or better quality at the bargain price and within 
a reasonable time to all persons who requested the product and who were not supplied with it during the 
time when the bargain price applied, and the person fulfilled the undertaking. 

1999, c. 2, s. 22. 

Sale above advertised price 

74.05 (1) A person engages in reviewable conduct who advertises a product for sale or rent in a market and, 
during the period and in the market to which the advertisement relates, supplies the product at a price that is 
higher than the price advertised.  

Saving 

(2) This section does not apply 

(a) in respect of an advertisement that appears in a catalogue in which it is prominently stated that the prices 
contained in it are subject to error if the person establishes that the price advertised is in error; 

(b) in respect of an advertisement that is immediately followed by another advertisement correcting the price 
mentioned in the first advertisement; 

(c) in respect of the supply of a security obtained on the open market during a period when the prospectus 
relating to that security is still current; or 

(d) in respect of the supply of a product by or on behalf of a person who is not engaged in the business of 
dealing in that product. 
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Application 

(3) For the purpose of this section, the market to which an advertisement relates is the market that the 
advertisement could reasonably be expected to reach, unless the advertisement defines the market more 
narrowly by reference to a geographical area, store, department of a store, sale by catalogue or otherwise. 

1999, c. 2, s. 22. 

Promotional contests 

74.06 A person engages in reviewable conduct who, for the purpose of promoting, directly or indirectly, the 
supply or use of a product, or for the purpose of promoting, directly or indirectly, any business interest, conducts 
any contest, lottery, game of chance or skill, or mixed chance and skill, or otherwise disposes of any product or 
other benefit by any mode of chance, skill or mixed chance and skill whatever, where  

(a) adequate and fair disclosure is not made of the number and approximate value of the prizes, of the area 
or areas to which they relate and of any fact within the knowledge of the person that affects materially the 
chances of winning; 

(b) distribution of the prizes is unduly delayed; or 

(c) selection of participants or distribution of prizes is not made on the basis of skill or on a random basis in 
any area to which prizes have been allocated. 

1999, c. 2, s. 22. 

Saving 

74.07 (1) Sections 74.01 to 74.06 do not apply to a person who prints or publishes or otherwise 
disseminates a representation, including an advertisement, on behalf of another person in Canada, where the 
person establishes that the person obtained and recorded the name and address of that other person and 
accepted the representation in good faith for printing, publishing or other dissemination in the ordinary course of 
that person’s business.  

Non-application 

(2) Sections 74.01 to 74.06 do not apply in respect of conduct prohibited by sections 52.1, 53, 55 and 55.1. 

1999, c. 2, s. 22; 2002, c. 16, s. 9. 

Civil rights not affected 

74.08 Except as otherwise provided in this Part, nothing in this Part shall be construed as depriving any 
person of a civil right of action.  

1999, c. 2, s. 22. 

ADMINISTRATIVE REMEDIES 

Definition of "court" 

74.09 In sections 74.1 to 74.14 and 74.18, “court” means the Tribunal, the Federal Court or the superior 
court of a province.  

1999, c. 2, s. 22; 2002, c. 8, s. 183. 

Determination of reviewable conduct and judicial order 

74.1 (1) Where, on application by the Commissioner, a court determines that a person is engaging in or has 
engaged in reviewable conduct under this Part, the court may order the person  

(a) not to engage in the conduct or substantially similar reviewable conduct; 

(b) to publish or otherwise disseminate a notice, in such manner and at such times as the court may specify, 
to bring to the attention of the class of persons likely to have been reached or affected by the conduct, the 
name under which the person carries on business and the determination made under this section, including  

(i) a description of the reviewable conduct, 
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(ii) the time period and geographical area to which the conduct relates, and 

(iii) a description of the manner in which any representation or advertisement was disseminated, 
including, where applicable, the name of the publication or other medium employed; and 

(c) to pay an administrative monetary penalty, in such manner as the court may specify, in an amount not 
exceeding  

(i) in the case of an individual, $50,000 and, for each subsequent order, $100,000, or 

(ii) in the case of a corporation, $100,000 and, for each subsequent order, $200,000. 

Duration of order 

(2) An order made under paragraph (1)(a) applies for a period of ten years unless the court specifies a 
shorter period. 

Saving 

(3) No order may be made against a person under paragraph (1)(b) or (c) where the person establishes that 
the person exercised due diligence to prevent the reviewable conduct from occurring. 

Purpose of order 

(4) The terms of an order made against a person under paragraph (1)(b) or (c) shall be determined with a 
view to promoting conduct by that person that is in conformity with the purposes of this Part and not with a view 
to punishment. 

Aggravating or mitigating factors 

(5) Any evidence of the following shall be taken into account in determining the amount of an administrative 
monetary penalty under paragraph (1)(c): 

(a) the reach of the conduct within the relevant geographic market; 

(b) the frequency and duration of the conduct; 

(c) the vulnerability of the class of persons likely to be adversely affected by the conduct; 

(d) the materiality of any representation; 

(e) the likelihood of self-correction in the relevant geographic market; 

(f) injury to competition in the relevant geographic market; 

(g) the history of compliance with this Act by the person who engaged in the reviewable conduct; and 

(h) any other relevant factor. 

Meaning of subsequent order 

(6) For the purposes of paragraph (1)(c), an order made against a person in respect of conduct that is 
reviewable under paragraph 74.01(1)(a), (b) or (c), subsection 74.01(2) or (3) or section 74.02, 74.04, 74.05 or 
74.06 is a subsequent order if 

(a) an order was previously made against the person under this section in respect of conduct reviewable 
under the same provision; 

(b) the person was previously convicted of an offence under the provision of Part VI, as that Part read 
immediately before the coming into force of this Part, that corresponded to the provision of this Part; 

(c) in the case of an order in respect of conduct reviewable under paragraph 74.01(1)(a), the person was 
previously convicted of an offence under section 52, or under paragraph 52(1)(a) as it read immediately 
before the coming into force of this Part; or 

(d) in the case of an order in respect of conduct reviewable under subsection 74.01(2) or (3), the person was 
previously convicted of an offence under paragraph 52(1)(d) as it read immediately before the coming into 
force of this Part. 
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1999, c. 2, s. 22. 

Temporary order 

74.11 (1) Where, on application by the Commissioner, a court finds a strong prima facie case that a person 
is engaging in reviewable conduct under this Part, the court may order the person not to engage in that conduct 
or substantially similar reviewable conduct if the court is satisfied that  

(a) serious harm is likely to ensue unless the order is issued; and 

(b) the balance of convenience favours issuing the order. 

Duration 

(2) Subject to subsection (5), the order has effect, or may be extended on application by the Commissioner, 
for such period as the court considers necessary and sufficient to meet the circumstances of the case. 

Notice of application by Commissioner 

(3) Subject to subsection (4), at least forty-eight hours notice of an application referred to in subsection (1) or 
(2) shall be given by or on behalf of the Commissioner to the person in respect of whom the order or extension 
is sought. 

Ex parte application 

(4) The court may proceed ex parte with an application made under subsection (1) where it is satisfied that 
subsection (3) cannot reasonably be complied with or that the urgency of the situation is such that service of 
notice in accordance with subsection (3) would not be in the public interest. 

Duration of ex parte order 

(5) An order issued ex parte shall have effect for such period as is specified in it, not exceeding seven days 
unless, on further application made on notice as provided in subsection (3), the court extends the order for such 
additional period as it considers necessary and sufficient. 

Duty of Commissioner 

(6) Where an order issued under this section is in effect, the Commissioner shall proceed as expeditiously as 
possible to complete the inquiry under section 10 arising out of the conduct in respect of which the order was 
issued. 

1999, c. 2, s. 22; 2002, c. 16, s. 10. 

Consent agreement 

74.12 (1) The Commissioner and a person in respect of whom the Commissioner has applied or may apply 
for an order under this Part may sign a consent agreement.  

Terms of consent agreement 

(2) The consent agreement shall be based on terms that could be the subject of an order of a court against 
that person, and may include other terms, whether or not they could be imposed by the court. 

Registration 

(3) The consent agreement may be filed with the court for immediate registration. 

Effect of registration 

(4) Upon registration of the consent agreement, the proceedings, if any, are terminated and the consent 
agreement has the same force and effect, and proceedings may be taken, as if it were an order of the court. 

1999, c. 2, s. 22; 2002, c. 16, s. 11. 

Rescission or variation of consent agreement or order 

74.13 The court may rescind or vary a consent agreement that it has registered or an order that it has made 
under this Part, on application by the Commissioner or the person who consented to the agreement, or the 
person against whom the order was made, if the court finds that  

(a) the circumstances that led to the making of the agreement or order have changed and, in the 
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circumstances that exist at the time the application is made, the agreement or order would not have been 
made or would have been ineffective in achieving its intended purpose; or 

(b) the Commissioner and the person who consented to the agreement have consented to an alternative 
agreement or the Commissioner and the person against whom the order was made have consented to an 
alternative order. 

1999, c. 2, s. 22; 2002, c. 16, s. 11. 

Evidence 

74.14 In determining whether or not to make an order under this Part, the court shall not exclude from 
consideration any evidence by reason only that it might be evidence in respect of an offence under this Act or in 
respect of which another order could be made by the court under this Act.  

1999, c. 2, s. 22. 

Unpaid monetary penalty 

74.15 The amount of an administrative monetary penalty imposed on a person under paragraph 74.1(1)(c) is 
a debt due to Her Majesty in right of Canada and may be recovered as such from that person in a court of 
competent jurisdiction.  

1999, c. 2, s. 22. 

Proceedings commenced under Part VI 

74.16 No application may be made by the Commissioner for an order under this Part against a person where 
proceedings have been commenced under section 52 against that person on the basis of the same or 
substantially the same facts as would be alleged in proceedings under this Part.  

1999, c. 2, s. 22. 

RULES OF PROCEDURE 

Power of courts 

74.17 The rules committee of the Federal Court, or a superior court of a province, may make rules 
respecting the procedure for the disposition of applications by that court under this Part.  

1999, c. 2, s. 22. 

APPEALS 

Appeal to Federal Court of Appeal 

74.18 (1) An appeal may be brought in the Federal Court of Appeal from any decision or order made under 
this Part, or from a refusal to make an order, by the Tribunal or the Federal Court.  

Appeal to provincial court of appeal 

(2) An appeal may be brought in the court of appeal of a province from any decision or order made under 
this Part, or from a refusal to make an order, by a superior court of the province. 

Disposition of appeal 

(3) Where the Federal Court of Appeal or the court of appeal of the province allows an appeal under this 
section, it may quash the decision or order appealed from, refer the matter back to the court appealed from or 
make any decision or order that, in its opinion, that court should have made. 

1999, c. 2, s. 22; 2002, c. 8, s. 183. 

Appeal on question of fact 

74.19 An appeal on a question of fact from a decision or order made under this Part may be brought only 
with the leave of the Federal Court of Appeal or the court of appeal of the province, as the case may be.  
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1999, c. 2, s. 22. 

PART VIII 

MATTERS REVIEWABLE BY TRIBUNAL 

RESTRICTIVE TRADE PRACTICES 

Refusal to Deal 

Jurisdiction of Tribunal where refusal to deal 

75. (1) Where, on application by the Commissioner or a person granted leave under section 103.1, the 
Tribunal finds that  

(a) a person is substantially affected in his business or is precluded from carrying on business due to his 
inability to obtain adequate supplies of a product anywhere in a market on usual trade terms, 

(b) the person referred to in paragraph (a) is unable to obtain adequate supplies of the product because of 
insufficient competition among suppliers of the product in the market, 

(c) the person referred to in paragraph (a) is willing and able to meet the usual trade terms of the supplier or 
suppliers of the product, 

(d) the product is in ample supply, and 

(e) the refusal to deal is having or is likely to have an adverse effect on competition in a market, 

the Tribunal may order that one or more suppliers of the product in the market accept the person as a customer 
within a specified time on usual trade terms unless, within the specified time, in the case of an article, any 
customs duties on the article are removed, reduced or remitted and the effect of the removal, reduction or 
remission is to place the person on an equal footing with other persons who are able to obtain adequate 
supplies of the article in Canada. 

When article is a separate product 

(2) For the purposes of this section, an article is not a separate product in a market only because it is 
differentiated from other articles in its class by a trade-mark, proprietary name or the like, unless the article so 
differentiated occupies such a dominant position in that market as to substantially affect the ability of a person 
to carry on business in that class of articles unless that person has access to the article so differentiated. 

Definition of "trade terms" 

(3) For the purposes of this section, the expression “trade terms” means terms in respect of payment, units 
of purchase and reasonable technical and servicing requirements. 

Inferences 

(4) In considering an application by a person granted leave under section 103.1, the Tribunal may not draw 
any inference from the fact that the Commissioner has or has not taken any action in respect of the matter 
raised by the application. 

R.S., 1985, c. C-34, s. 75; R.S., 1985, c. 19 (2nd Supp.), s. 45; 1999, c. 2, s. 37; 2002, c. 16, s. 11.1. 

Consignment Selling 

Consignment selling 

76. Where, on application by the Commissioner, the Tribunal finds that the practice of consignment selling 
has been introduced by a supplier of a product who ordinarily sells the product for resale, for the purpose of  

(a) controlling the price at which a dealer in the product supplies the product, or 

(b) discriminating between consignees or between dealers to whom he sells the product for resale and 
consignees, 
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(a) the allowance offered to a purchaser is in approximately the same proportion to the value of sales to him 
as the allowance offered to each competing purchaser is to the total value of sales to that competing 
purchaser; 

(b) in any case where advertising or other expenditures or services are exacted in return therefor, the cost 
thereof required to be incurred by a purchaser is in approximately the same proportion to the value of sales 
to him as the cost of the advertising or other expenditures or services required to be incurred by each 
competing purchaser is to the total value of sales to that competing purchaser; and 

(c) in any case where services are exacted in return therefor, the requirements thereof have regard to the 
kinds of services that competing purchasers at the same or different levels of distribution are ordinarily able 
to perform or cause to be performed. 

R.S., c. C-23, s. 35; 1974-75-76, c. 76, s. 17. 

False or misleading representations 

52. (1) No person shall, for the purpose of promoting, directly or indirectly, the supply or use of a product or 
for the purpose of promoting, directly or indirectly, any business interest, by any means whatever, knowingly or 
recklessly make a representation to the public that is false or misleading in a material respect.  

Proof of deception not required 

(1.1) For greater certainty, in establishing that subsection (1) was contravened, it is not necessary to prove 
that any person was deceived or misled. 

Permitted representations 

(1.2) For greater certainty, a reference to the making of a representation, in this section or in section 52.1, 
74.01 or 74.02, includes permitting a representation to be made. 

Representations accompanying products 

(2) For the purposes of this section, a representation that is 

(a) expressed on an article offered or displayed for sale or its wrapper or container, 

(b) expressed on anything attached to, inserted in or accompanying an article offered or displayed for sale, 
its wrapper or container, or anything on which the article is mounted for display or sale, 

(c) expressed on an in-store or other point-of-purchase display, 

(d) made in the course of in-store, door-to-door or telephone selling to a person as ultimate user, or 

(e) contained in or on anything that is sold, sent, delivered, transmitted or made available in any other 
manner to a member of the public, 

is deemed to be made to the public by and only by the person who causes the representation to be so 
expressed, made or contained, subject to subsection (2.1). 

Representations from outside Canada 

(2.1) Where a person referred to in subsection (2) is outside Canada, a representation described in 
paragraph (2)(a), (b), (c) or (e) is, for the purposes of subsection (1), deemed to be made to the public by the 
person who imports into Canada the article, thing or display referred to in that paragraph. 

Deemed representation to public 

(3) Subject to subsection (2), a person who, for the purpose of promoting, directly or indirectly, the supply or 
use of a product or any business interest, supplies to a wholesaler, retailer or other distributor of a product any 
material or thing that contains a representation of a nature referred to in subsection (1) is deemed to have made 
that representation to the public. 

General impression to be considered 

(4) In a prosecution for a contravention of this section, the general impression conveyed by a representation 
as well as its literal meaning shall be taken into account in determining whether or not the representation is 
false or misleading in a material respect. 

Page 37 of 85Print

11/14/2007http://laws.justice.gc.ca/en/ShowFullDoc/cs/C-34///en



the Tribunal may order the supplier to cease to carry on the practice of consignment selling of the product. 

R.S., 1985, c. C-34, s. 76; R.S., 1985, c. 19 (2nd Supp.), s. 45; 1999, c. 2, s. 37. 

Exclusive Dealing, Tied Selling and Market Restriction 

Definitions 

77. (1) For the purposes of this section, "exclusive dealing"  
«exclusivité »  

"exclusive dealing" means 

(a) any practice whereby a supplier of a product, as a condition of supplying the product to a customer, 
requires that customer to  

(i) deal only or primarily in products supplied by or designated by the supplier or the supplier’s nominee, 
or 

(ii) refrain from dealing in a specified class or kind of product except as supplied by the supplier or the 
nominee, and 

(b) any practice whereby a supplier of a product induces a customer to meet a condition set out in 
subparagraph (a)(i) or (ii) by offering to supply the product to the customer on more favourable terms or 
conditions if the customer agrees to meet the condition set out in either of those subparagraphs; 

"market restriction"  
«limitation du marché » 

"market restriction" means any practice whereby a supplier of a product, as a condition of supplying the product 
to a customer, requires that customer to supply any product only in a defined market, or exacts a penalty of 
any kind from the customer if he supplies any product outside a defined market; 

"tied selling"  
«ventes liées » 

"tied selling" means 

(a) any practice whereby a supplier of a product, as a condition of supplying the product (the "tying" product) 
to a customer, requires that customer to  

(i) acquire any other product from the supplier or the supplier’s nominee, or 

(ii) refrain from using or distributing, in conjunction with the tying product, another product that is not of a 
brand or manufacture designated by the supplier or the nominee, and 

(b) any practice whereby a supplier of a product induces a customer to meet a condition set out in 
subparagraph (a)(i) or (ii) by offering to supply the tying product to the customer on more favourable terms or 
conditions if the customer agrees to meet the condition set out in either of those subparagraphs. 

Exclusive dealing and tied selling 

(2) Where, on application by the Commissioner or a person granted leave under section 103.1, the Tribunal 
finds that exclusive dealing or tied selling, because it is engaged in by a major supplier of a product in a market 
or because it is widespread in a market, is likely to 

(a) impede entry into or expansion of a firm in a market, 

(b) impede introduction of a product into or expansion of sales of a product in a market, or 

(c) have any other exclusionary effect in a market, 

with the result that competition is or is likely to be lessened substantially, the Tribunal may make an order 
directed to all or any of the suppliers against whom an order is sought prohibiting them from continuing to 
engage in that exclusive dealing or tied selling and containing any other requirement that, in its opinion, is 
necessary to overcome the effects thereof in the market or to restore or stimulate competition in the market. 

Market restriction 

(3) Where, on application by the Commissioner or a person granted leave under section 103.1, the Tribunal 
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finds that market restriction, because it is engaged in by a major supplier of a product or because it is 
widespread in relation to a product, is likely to substantially lessen competition in relation to the product, the 
Tribunal may make an order directed to all or any of the suppliers against whom an order is sought prohibiting 
them from continuing to engage in market restriction and containing any other requirement that, in its opinion, is 
necessary to restore or stimulate competition in relation to the product. 

Damage awards 

(3.1) For greater certainty, the Tribunal may not make an award of damages under this section to a person 
granted leave under subsection 103.1(7). 

Where no order to be made and limitation on application of order 

(4) The Tribunal shall not make an order under this section where, in its opinion, 

(a) exclusive dealing or market restriction is or will be engaged in only for a reasonable period of time to 
facilitate entry of a new supplier of a product into a market or of a new product into a market, 

(b) tied selling that is engaged in is reasonable having regard to the technological relationship between or 
among the products to which it applies, or 

(c) tied selling that is engaged in by a person in the business of lending money is for the purpose of better 
securing loans made by that person and is reasonably necessary for that purpose, 

and no order made under this section applies in respect of exclusive dealing, market restriction or tied selling 
between or among companies, partnerships and sole proprietorships that are affiliated. 

Where company, partnership or sole proprietorship affiliated 

(5) For the purposes of subsection (4), 

(a) one company is affiliated with another company if one of them is the subsidiary of the other or both are 
the subsidiaries of the same company or each of them is controlled by the same person; 

(b) if two companies are affiliated with the same company at the same time, they are deemed to be affiliated 
with each other; 

(c) a partnership or sole proprietorship is affiliated with another partnership, sole proprietorship or a company 
if both are controlled by the same person; and 

(d) a company, partnership or sole proprietorship is affiliated with another company, partnership or sole 
proprietorship in respect of any agreement between them whereby one party grants to the other party the 
right to use a trade-mark or trade-name to identify the business of the grantee, if  

(i) the business is related to the sale or distribution, pursuant to a marketing plan or system prescribed 
substantially by the grantor, of a multiplicity of products obtained from competing sources of supply and a 
multiplicity of suppliers, and 

(ii) no one product dominates the business. 

When persons deemed to be affiliated 

(6) For the purposes of subsection (4) in its application to market restriction, where there is an agreement 
whereby one person (the "first" person) supplies or causes to be supplied to another person (the "second" 
person) an ingredient or ingredients that the second person processes by the addition of labour and material 
into an article of food or drink that he then sells in association with a trade-mark that the first person owns or in 
respect of which the first person is a registered user, the first person and the second person are deemed, in 
respect of the agreement, to be affiliated. 

Inferences 

(7) In considering an application by a person granted leave under section 103.1, the Tribunal may not draw 
any inference from the fact that the Commissioner has or has not taken any action in respect of the matter 
raised by the application. 

R.S., 1985, c. C-34, s. 77; R.S., 1985, c. 19 (2nd Supp.), s. 45; 1999, c. 2, ss. 23, 37, c. 31, s. 52(F); 2002, c. 16, ss. 11.2, 
11.3. 

Abuse of Dominant Position 

Definition of "anti-competitive act" 
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78. (1) For the purposes of section 79, “anti-competitive act”, without restricting the generality of the term, 
includes any of the following acts:  

(a) squeezing, by a vertically integrated supplier, of the margin available to an unintegrated customer who 
competes with the supplier, for the purpose of impeding or preventing the customer’s entry into, or 
expansion in, a market; 

(b) acquisition by a supplier of a customer who would otherwise be available to a competitor of the supplier, 
or acquisition by a customer of a supplier who would otherwise be available to a competitor of the customer, 
for the purpose of impeding or preventing the competitor’s entry into, or eliminating the competitor from, a 
market; 

(c) freight equalization on the plant of a competitor for the purpose of impeding or preventing the 
competitor’s entry into, or eliminating the competitor from, a market; 

(d) use of fighting brands introduced selectively on a temporary basis to discipline or eliminate a competitor; 

(e) pre-emption of scarce facilities or resources required by a competitor for the operation of a business, with 
the object of withholding the facilities or resources from a market; 

(f) buying up of products to prevent the erosion of existing price levels; 

(g) adoption of product specifications that are incompatible with products produced by any other person and 
are designed to prevent his entry into, or to eliminate him from, a market; 

(h) requiring or inducing a supplier to sell only or primarily to certain customers, or to refrain from selling to a 
competitor, with the object of preventing a competitor’s entry into, or expansion in, a market; 

(i) selling articles at a price lower than the acquisition cost for the purpose of disciplining or eliminating a 
competitor; 

(j) acts or conduct of a person operating a domestic service, as defined in subsection 55(1) of the Canada 
Transportation Act, that are specified under paragraph (2)(a); and 

(k) the denial by a person operating a domestic service, as defined in subsection 55(1) of the Canada 
Transportation Act, of access on reasonable commercial terms to facilities or services that are essential to 
the operation in a market of an air service, as defined in that subsection, or refusal by such a person to 
supply such facilities or services on such terms. 

Regulations 

(2) The Governor in Council may, on the recommendation of the Minister and the Minister of Transport, 
make regulations 

(a) specifying acts or conduct for the purpose of paragraph (1)(j); and 

(b) specifying facilities or services that are essential to the operation of an air service for the purpose of 
paragraph (1)(k). 

R.S., 1985, c. 19 (2nd Supp.), s. 45; 2000, c. 15, s. 13. 

Prohibition where abuse of dominant position 

79. (1) Where, on application by the Commissioner, the Tribunal finds that  

(a) one or more persons substantially or completely control, throughout Canada or any area thereof, a class 
or species of business, 

(b) that person or those persons have engaged in or are engaging in a practice of anti-competitive acts, and 

(c) the practice has had, is having or is likely to have the effect of preventing or lessening competition 
substantially in a market, 

the Tribunal may make an order prohibiting all or any of those persons from engaging in that practice. 

Additional or alternative order 
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(2) Where, on an application under subsection (1), the Tribunal finds that a practice of anti-competitive acts 
has had or is having the effect of preventing or lessening competition substantially in a market and that an order 
under subsection (1) is not likely to restore competition in that market, the Tribunal may, in addition to or in lieu 
of making an order under subsection (1), make an order directing any or all the persons against whom an order 
is sought to take such actions, including the divestiture of assets or shares, as are reasonable and as are 
necessary to overcome the effects of the practice in that market. 

Limitation 

(3) In making an order under subsection (2), the Tribunal shall make the order in such terms as will in its 
opinion interfere with the rights of any person to whom the order is directed or any other person affected by it 
only to the extent necessary to achieve the purpose of the order. 

Administrative monetary penalty 

(3.1) Where the Tribunal makes an order under subsection (1) or (2) against an entity who operates a 
domestic service, as defined in subsection 55(1) of the Canada Transportation Act, it may also order the entity 
to pay, in such manner as the Tribunal may specify, an administrative monetary penalty in an amount not 
greater than $15 million. 

Aggravating or mitigating factors 

(3.2) In determining the amount of an administrative monetary penalty, the Tribunal shall take into account 
the following: 

(a) the frequency and duration of the practice; 

(b) the vulnerability of the class of persons adversely affected by the practice; 

(c) injury to competition in the relevant market; 

(d) the history of compliance with this Act by the entity; and 

(e) any other relevant factor. 

Purpose of order 

(3.3) The purpose of an order under subsection (3.1) is to promote practices that are in conformity with this 
section, not to punish. 

Superior competitive performance 

(4) In determining, for the purposes of subsection (1), whether a practice has had, is having or is likely to 
have the effect of preventing or lessening competition substantially in a market, the Tribunal shall consider 
whether the practice is a result of superior competitive performance. 

Exception 

(5) For the purpose of this section, an act engaged in pursuant only to the exercise of any right or enjoyment 
of any interest derived under the Copyright Act, Industrial Design Act, Integrated Circuit Topography Act, Patent 
Act, Trade-marks Act or any other Act of Parliament pertaining to intellectual or industrial property is not an anti-
competitive act. 

Limitation period 

(6) No application may be made under this section in respect of a practice of anti-competitive acts more than 
three years after the practice has ceased. 

Where proceedings commenced under section 45 or 92 

(7) No application may be made under this section against a person 

(a) against whom proceedings have been commenced under section 45, or 

(b) against whom an order is sought under section 92 

on the basis of the same or substantially the same facts as would be alleged in the proceedings under section 
45 or 92, as the case may be. 

R.S., 1985, c. 19 (2nd Supp.), s. 45; 1990, c. 37, s. 31; 1999, c. 2, s. 37; 2002, c. 16, s. 11.4. 
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Unpaid monetary penalty 

79.1 The amount of an administrative monetary penalty imposed on an entity under subsection 79(3.1) is a 
debt due to Her Majesty in right of Canada and may be recovered as such from that entity in a court of 
competent jurisdiction.  

2002, c. 16, s. 11.5. 

Delivered Pricing 

Definition of "delivered pricing" 

80. (1) For the purposes of section 81, “delivered pricing” means the practice of refusing a customer, or a 
person seeking to become a customer, delivery of an article at any place in which the supplier engages in a 
practice of making delivery of the article to any other of the supplier’s customers on the same trade terms that 
would be available to the first-mentioned customer if his place of business were located in that place.  

Definition of "trade terms" 

(2) For the purposes of subsection (1), the expression “trade terms” means terms in respect of payment, 
units of purchase and reasonable technical and servicing requirements. 

R.S., 1985, c. 19 (2nd Supp.), s. 45. 

Delivered pricing 

81. (1) Where, on application by the Commissioner, the Tribunal finds that delivered pricing is engaged in by 
a major supplier of an article in a market or is widespread in a market with the result that a customer, or a 
person seeking to become a customer, is denied an advantage that would otherwise be available to him in the 
market, the Tribunal may make an order prohibiting all or any of such suppliers from engaging in delivered 
pricing.  

Exception where significant capital investment needed 

(2) No order shall be made against a supplier under this section where the Tribunal finds that the supplier 
could not accommodate any additional customers at a locality without making significant capital investment at 
that locality. 

Exception where trade-mark used 

(3) No order shall be made against a supplier under this section in respect of a practice of refusing a 
customer delivery of an article that the customer sells in association with a trade-mark that the supplier owns or 
in respect of which the supplier is a registered user where the Tribunal finds that the practice is necessary to 
maintain a standard of quality in respect of the article. 

R.S., 1985, c. 19 (2nd Supp.), s. 45; 1999, c. 2, s. 37. 

Foreign Judgments and Laws 

Foreign judgments, etc. 

82. Where, on application by the Commissioner, the Tribunal finds that  

(a) a judgment, decree, order or other process given, made or issued by or out of a court or other body in a 
country other than Canada can be implemented in whole or in part by persons in Canada, by companies 
incorporated by or pursuant to an Act of Parliament or of the legislature of a province, or by measures taken 
in Canada, and 

(b) the implementation in whole or in part of the judgment, decree, order or other process in Canada, would  

(i) adversely affect competition in Canada, 

(ii) adversely affect the efficiency of trade or industry in Canada without bringing about or increasing in 
Canada competition that would restore or improve that efficiency, 

(iii) adversely affect the foreign trade of Canada without compensating advantages, or 

(iv) otherwise restrain or injure trade or commerce in Canada without compensating advantages, 

the Tribunal may, by order, direct that 
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(c) no measures be taken in Canada to implement the judgment, decree, order or process, or 

(d) no measures be taken in Canada to implement the judgment, decree, order or process except in such 
manner as the Tribunal prescribes for the purpose of avoiding an effect referred to in subparagraphs (b)(i) to 
(iv). 

R.S., 1985, c. 19 (2nd Supp.), s. 45; 1999, c. 2, s. 37. 

Foreign laws and directives 

83. (1) Where, on application by the Commissioner, the Tribunal finds that a decision has been or is about to 
be made by a person in Canada or a company incorporated by or pursuant to an Act of Parliament or of the 
legislature of a province  

(a) as a result of  

(i) a law in force in a country other than Canada, or 

(ii) a directive, instruction, intimation of policy or other communication to that person or company or to any 
other person from  

(A) the government of a country other than Canada or of any political subdivision thereof that is in a 
position to direct or influence the policies of that person or company, or  

(B) a person in a country other than Canada who is in a position to direct or influence the policies of 
that person or company,  

where the communication is for the purpose of giving effect to a law in force in a country other than 
Canada, 

and that the decision, if implemented, would have or would be likely to have any of the effects mentioned in 
subparagraphs 82(b)(i) to (iv), or 

(b) as a result of a directive, instruction, intimation of policy or other communication to that person or 
company or to any other person, from a person in a country other than Canada who is in a position to direct 
or influence the policies of that person or company, where the communication is for the purpose of giving 
effect to a conspiracy, combination, agreement or arrangement entered into outside Canada that, if entered 
into in Canada, would have been in contravention of section 45, 

the Tribunal may, by order, direct that 

(c) in a case described in paragraph (a) or (b), no measures be taken by the person or company in Canada 
to implement the law, directive, instruction, intimation of policy or other communication, or 

(d) in a case described in paragraph (a), no measures be taken by the person or company in Canada to 
implement the law, directive, instruction, intimation of policy or other communication except in such manner 
as the Tribunal prescribes for the purpose of avoiding an effect referred to in subparagraphs 82(b)(i) to (iv). 

Limitation 

(2) No application may be made by the Commissioner for an order under this section against a particular 
company where proceedings have been commenced under section 46 against that company based on the 
same or substantially the same facts as would be alleged in the application. 

R.S., 1985, c. 19 (2nd Supp.), s. 45; 1999, c. 2, s. 37. 

Foreign Suppliers 

Refusal to supply by foreign supplier 

84. Where, on application by the Commissioner, the Tribunal finds that a supplier outside Canada has 
refused to supply a product or otherwise discriminated in the supply of a product to a person in Canada (the 
"first" person) at the instance of and by reason of the exertion of buying power outside Canada by another 
person, the Tribunal may order any person in Canada (the "second" person) by whom or on whose behalf or for 
whose benefit the buying power was exerted  

(a) to sell any such product of the supplier that the second person has obtained or obtains to the first person 
at the laid-down cost in Canada to the second person of the product and on the same terms and conditions 
as the second person obtained or obtains from the supplier; or 
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(b) not to deal or to cease to deal, in Canada, in that product of the supplier. 

R.S., 1985, c. 19 (2nd Supp.), s. 45; 1999, c. 2, s. 37. 

SPECIALIZATION AGREEMENTS 

Definitions 

85. For the purposes of this section and sections 86 to 90,  

"article"  
«article » 

"article" includes each separate type, size, weight and quality in which an article, within the meaning assigned 
by section 2, is produced; 

"registered"  
«inscrit » 

"registered" means registered in the register maintained pursuant to section 89; 

"specialization agreement"  
«accord de spécialisation » 

"specialization agreement" means an agreement under which each party thereto agrees to discontinue 
producing an article or service that he is engaged in producing at the time the agreement is entered into on 
the condition that each other party to the agreement agrees to discontinue producing an article or service that 
he is engaged in producing at the time the agreement is entered into, and includes any such agreement under 
which the parties also agree to buy exclusively from each other the articles or services that are the subject of 
the agreement. 

R.S., 1985, c. 19 (2nd Supp.), s. 45. 

Order directing registration 

86. (1) Where, on application by any person, and after affording the Commissioner a reasonable opportunity 
to be heard, the Tribunal finds that an agreement that the person who has made the application has entered 
into or is about to enter into is a specialization agreement and that  

(a) the implementation of the agreement is likely to bring about gains in efficiency that will be greater than, 
and will offset, the effects of any prevention or lessening of competition that will result or is likely to result 
from the agreement and the gains in efficiency would not likely be attained if the agreement were not 
implemented, and 

(b) no attempt has been made by the persons who have entered or are about to enter into the agreement to 
coerce any person to become a party to the agreement, 

the Tribunal may, subject to subsection (4), make an order directing that the agreement be registered for a 
period specified in the order. 

Factors to be considered 

(2) In considering whether an agreement is likely to bring about gains in efficiency described in paragraph (1)
(a), the Tribunal shall consider whether those gains will result in 

(a) a significant increase in the real value of exports; or 

(b) a significant substitution of domestic articles or services for imported articles or services. 

Redistribution of income does not result in gains in efficiency 

(3) For the purposes of paragraph (1)(a), the Tribunal shall not find that an agreement is likely to bring about 
gains in efficiency by reason only of a redistribution of income between two or more persons. 

Conditional orders 

(4) Where, on an application under subsection (1), the Tribunal finds that an agreement meets the conditions 
prescribed by paragraphs (a) and (b) of that subsection but also finds that, as a result of the implementation of 
the agreement, there is not likely to be substantial competition remaining in the market or markets to which the 
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agreement relates, the Tribunal may provide, in an order made under subsection (1), that the order shall take 
effect only if, within a reasonable period of time specified in the order, there has occurred any of the following 
events, specified in the order: 

(a) the divestiture of particular assets, specified in the order; 

(b) a wider licensing of patents or registered integrated circuit topographies; 

(c) a reduction in tariffs; 

(d) the making of an order in council under section 23 of the Financial Administration Act effecting a 
remission or remissions specified in the order of the Tribunal of any customs duties on an article that is a 
subject of the agreement; or 

(e) the removal of import quotas or import licensing requirements. 

R.S., 1985, c. 19 (2nd Supp.), s. 45; 1990, c. 37, s. 32; 1999, c. 2, s. 37. 

Registration of modifications 

87. (1) On application by the parties to a specialization agreement that has been registered, and after 
affording the Commissioner a reasonable opportunity to be heard, the Tribunal may make an order directing 
that a modification of the agreement be registered.  

Order to remove from register 

(2) Where, on application by the Commissioner, the Tribunal finds that the agreement or a modification 
thereof that has been registered 

(a) has ceased to meet the conditions prescribed by paragraph 86(1)(a) or (b), or 

(b) is not being implemented, 

the Tribunal may make an order directing that the agreement or modification thereof, and any order relating 
thereto, be removed from the register. 

R.S., 1985, c. 19 (2nd Supp.), s. 45; 1999, c. 2, s. 37. 

Right of intervention 

88. The attorney general of a province may intervene in any proceedings before the Tribunal under section 
86 or 87 for the purpose of making representations on behalf of the province.  

R.S., 1985, c. 19 (2nd Supp.), s. 45. 

Register of specialization agreements 

89. (1) The Tribunal shall cause to be maintained at its Registry established pursuant to subsection 14(1) of 
the Competition Tribunal Act a register of specialization agreements, and modifications thereof, that the 
Tribunal has directed be registered, and any such agreements and modifications thereof shall be included in the 
register for the periods specified in the orders.  

Public access to register 

(2) The register shall be kept open to inspection by any person during normal business hours of the Tribunal. 

R.S., 1985, c. 19 (2nd Supp.), s. 45. 

Non-application of sections 45 and 77 

90. Section 45, and section 77 as it applies to exclusive dealing, do not apply in respect of a specialization 
agreement, or any modification thereof, that is registered.  

R.S., 1985, c. 19 (2nd Supp.), s. 45. 

MERGERS 
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Definition of "merger" 

91. In sections 92 to 100, “merger” means the acquisition or establishment, direct or indirect, by one or more 
persons, whether by purchase or lease of shares or assets, by amalgamation or by combination or otherwise, of 
control over or significant interest in the whole or a part of a business of a competitor, supplier, customer or 
other person.  

R.S., 1985, c. 19 (2nd Supp.), s. 45. 

Order 

92. (1) Where, on application by the Commissioner, the Tribunal finds that a merger or proposed merger 
prevents or lessens, or is likely to prevent or lessen, competition substantially  

(a) in a trade, industry or profession, 

(b) among the sources from which a trade, industry or profession obtains a product, 

(c) among the outlets through which a trade, industry or profession disposes of a product, or 

(d) otherwise than as described in paragraphs (a) to (c), 

the Tribunal may, subject to sections 94 to 96, 

(e) in the case of a completed merger, order any party to the merger or any other person  

(i) to dissolve the merger in such manner as the Tribunal directs, 

(ii) to dispose of assets or shares designated by the Tribunal in such manner as the Tribunal directs, or 

(iii) in addition to or in lieu of the action referred to in subparagraph (i) or (ii), with the consent of the 
person against whom the order is directed and the Commissioner, to take any other action, or 

(f) in the case of a proposed merger, make an order directed against any party to the proposed merger or 
any other person  

(i) ordering the person against whom the order is directed not to proceed with the merger, 

(ii) ordering the person against whom the order is directed not to proceed with a part of the merger, or 

(iii) in addition to or in lieu of the order referred to in subparagraph (ii), either or both  

(A) prohibiting the person against whom the order is directed, should the merger or part thereof be 
completed, from doing any act or thing the prohibition of which the Tribunal determines to be 
necessary to ensure that the merger or part thereof does not prevent or lessen competition 
substantially, or  

(B) with the consent of the person against whom the order is directed and the Commissioner, ordering 
the person to take any other action. 

Evidence 

(2) For the purpose of this section, the Tribunal shall not find that a merger or proposed merger prevents or 
lessens, or is likely to prevent or lessen, competition substantially solely on the basis of evidence of 
concentration or market share. 

R.S., 1985, c. 19 (2nd Supp.), s. 45; 1999, c. 2, s. 37. 

Factors to be considered regarding prevention or lessening of competition 

93. In determining, for the purpose of section 92, whether or not a merger or proposed merger prevents or 
lessens, or is likely to prevent or lessen, competition substantially, the Tribunal may have regard to the following 
factors:  

(a) the extent to which foreign products or foreign competitors provide or are likely to provide effective 
competition to the businesses of the parties to the merger or proposed merger; 

(b) whether the business, or a part of the business, of a party to the merger or proposed merger has failed or 
is likely to fail; 
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(c) the extent to which acceptable substitutes for products supplied by the parties to the merger or proposed 
merger are or are likely to be available; 

(d) any barriers to entry into a market, including  

(i) tariff and non-tariff barriers to international trade, 

(ii) interprovincial barriers to trade, and 

(iii) regulatory control over entry, 

and any effect of the merger or proposed merger on such barriers; 

(e) the extent to which effective competition remains or would remain in a market that is or would be affected 
by the merger or proposed merger; 

(f) any likelihood that the merger or proposed merger will or would result in the removal of a vigorous and 
effective competitor; 

(g) the nature and extent of change and innovation in a relevant market; and 

(h) any other factor that is relevant to competition in a market that is or would be affected by the merger or 
proposed merger. 

R.S., 1985, c. 19 (2nd Supp.), s. 45. 

Exception 

94. The Tribunal shall not make an order under section 92 in respect of  

(a) a merger substantially completed before the coming into force of this section; 

(b) a merger or proposed merger under the Bank Act, the Cooperative Credit Associations Act, the 
Insurance Companies Act or the Trust and Loan Companies Act in respect of which the Minister of Finance 
has certified to the Commissioner the names of the parties and that the merger is in the public interest — or 
that it would be in the public interest, taking into account any terms and conditions that may be imposed 
under those Acts; or 

(c) a merger or proposed merger approved under subsection 53.2(7) of the Canada Transportation Act and 
in respect of which the Minister of Transport has certified to the Commissioner the names of the parties. 

R.S., 1985, c. 19 (2nd Supp.), s. 45; 1991, c. 45, s. 549, c. 46, ss. 592, 593, c. 47, s. 716; 1999, c. 2, s. 37; 2000, c. 15, s. 
14; 2001, c. 9, s. 579; 2007, c. 19, s. 62. 

Exception for joint ventures 

95. (1) The Tribunal shall not make an order under section 92 in respect of a combination formed or 
proposed to be formed, otherwise than through a corporation, to undertake a specific project or a program of 
research and development if  

(a) a project or program of that nature  

(i) would not have taken place or be likely to take place in the absence of the combination, or 

(ii) would not reasonably have taken place or reasonably be likely to take place in the absence of the 
combination because of the risks involved in relation to the project or program and the business to which 
it relates; 

(b) no change in control over any party to the combination resulted or would result from the combination; 

(c) all the persons who formed the combination are parties to an agreement in writing that imposes on one or 
more of them an obligation to contribute assets and governs a continuing relationship between those parties; 

(d) the agreement referred to in paragraph (c) restricts the range of activities that may be carried on pursuant 
to the combination, and provides that the agreement terminates on the completion of the project or program; 
and 

(e) the combination does not prevent or lessen or is not likely to prevent or lessen competition except to the 
extent reasonably required to undertake and complete the project or program. 
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Limitation 

(2) For greater certainty, this section does not apply in respect of the acquisition of assets of a combination. 

R.S., 1985, c. 19 (2nd Supp.), s. 45. 

Exception where gains in efficiency 

96. (1) The Tribunal shall not make an order under section 92 if it finds that the merger or proposed merger 
in respect of which the application is made has brought about or is likely to bring about gains in efficiency that 
will be greater than, and will offset, the effects of any prevention or lessening of competition that will result or is 
likely to result from the merger or proposed merger and that the gains in efficiency would not likely be attained if 
the order were made.  

Factors to be considered 

(2) In considering whether a merger or proposed merger is likely to bring about gains in efficiency described 
in subsection (1), the Tribunal shall consider whether such gains will result in 

(a) a significant increase in the real value of exports; or 

(b) a significant substitution of domestic products for imported products. 

Restriction 

(3) For the purposes of this section, the Tribunal shall not find that a merger or proposed merger has brought 
about or is likely to bring about gains in efficiency by reason only of a redistribution of income between two or 
more persons. 

R.S., 1985, c. 19 (2nd Supp.), s. 45. 

Limitation period 

97. No application may be made under section 92 in respect of a merger more than three years after the 
merger has been substantially completed.  

R.S., 1985, c. 19 (2nd Supp.), s. 45. 

Where proceedings commenced under section 45 or 79 

98. No application may be made under section 92 against a person  

(a) against whom proceedings have been commenced under section 45, or 

(b) against whom an order is sought under section 79 

on the basis of the same or substantially the same facts as would be alleged in the proceedings under section 
45 or 79, as the case may be. 

R.S., 1985, c. 19 (2nd Supp.), s. 45. 

Conditional orders directing dissolution of a merger 

99. (1) The Tribunal may provide, in an order made under section 92 directing a person to dissolve a merger 
or to dispose of assets or shares, that the order may be rescinded or varied if, within a reasonable period of 
time specified in the order,  

(a) there has occurred  

(i) a reduction, removal or remission, specified in the order, of any relevant customs duties, or 

(ii) a reduction or removal, specified in the order, of prohibitions, controls or regulations imposed by or 
pursuant to any Act of Parliament on the importation into Canada of an article specified in the order, or 

(b) that person or any other person has taken any action specified in the order 

that will, in the opinion of the Tribunal, prevent the merger from preventing or lessening competition 
substantially. 
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When conditional order may be rescinded or varied 

(2) Where, on application by any person against whom an order under section 92 is directed, the Tribunal is 
satisfied that 

(a) a reduction, removal or remission specified in the order pursuant to paragraph (1)(a) has occurred, or 

(b) the action specified in the order pursuant to paragraph (1)(b) has been taken, 

the Tribunal may rescind or vary the order accordingly. 

R.S., 1985, c. 19 (2nd Supp.), s. 45. 

Interim order where no application under section 92 

100. (1) The Tribunal may issue an interim order forbidding any person named in the application from doing 
any act or thing that it appears to the Tribunal may constitute or be directed toward the completion or 
implementation of a proposed merger in respect of which an application has not been made under section 92 or 
previously under this section, where  

(a) on application by the Commissioner, certifying that an inquiry is being made under paragraph 10(1)(b) 
and that, in the Commissioner’s opinion, more time is required to complete the inquiry, the Tribunal finds that 
in the absence of an interim order a party to the proposed merger or any other person is likely to take an 
action that would substantially impair the ability of the Tribunal to remedy the effect of the proposed merger 
on competition under that section because that action would be difficult to reverse; or 

(b) the Tribunal finds, on application by the Commissioner, that there has been a contravention of section 
114 in respect of the proposed merger. 

Notice of application 

(2) Subject to subsection (3), at least forty-eight hours notice of an application for an interim order under 
subsection (1) shall be given by or on behalf of the Commissioner to each person against whom the order is 
sought. 

Ex parte application 

(3) Where the Tribunal is satisfied, in respect of an application for an interim order under paragraph (1)(b), 
that 

(a) subsection (2) cannot reasonably be complied with, or 

(b) the urgency of the situation is such that service of notice in accordance with subsection (2) would not be 
in the public interest, 

it may proceed with the application ex parte. 

Terms of interim order 

(4) An interim order issued under subsection (1) 

(a) shall be on such terms as the Tribunal considers necessary and sufficient to meet the circumstances of 
the case; and 

(b) subject to subsections (5) and (6), shall have effect for such period of time as is specified in it. 

Duration of order: inquiry 

(5) The duration of an interim order issued under paragraph (1)(a) shall not exceed thirty days. 

Duration of order: failure to comply 

(6) The duration of an interim order issued under paragraph (1)(b) shall not exceed 

(a) ten days after section 114 is complied with, in the case of an interim order issued on ex parte application; 
or 

(b) thirty days after section 114 is complied with, in any other case. 
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Extension of time 

(7) Where the Tribunal finds, on application made by the Commissioner on forty-eight hours notice to each 
person to whom an interim order is directed, that the Commissioner is unable to complete an inquiry within the 
period specified in the order because of circumstances beyond the control of the Commissioner, the Tribunal 
may extend the duration of the order to a day not more than sixty days after the order takes effect. 

Completion of inquiry 

(8) Where an interim order is issued under paragraph (1)(a), the Commissioner shall proceed as 
expeditiously as possible to complete the inquiry under section 10 in respect of the proposed merger. 

R.S., 1985, c. 19 (2nd Supp.), s. 45; 1999, c. 2, ss. 24, 37. 

Right of intervention 

101. The attorney general of a province may intervene in any proceedings before the Tribunal under section 
92 for the purpose of making representations on behalf of the province.  

R.S., 1985, c. 19 (2nd Supp.), s. 45. 

Advance ruling certificates 

102. (1) Where the Commissioner is satisfied by a party or parties to a proposed transaction that he would 
not have sufficient grounds on which to apply to the Tribunal under section 92, the Commissioner may issue a 
certificate to the effect that he is so satisfied.  

Duty of Commissioner 

(2) The Commissioner shall consider any request for a certificate under this section as expeditiously as 
possible. 

R.S., 1985, c. 19 (2nd Supp.), s. 45; 1999, c. 2, s. 37. 

No application under section 92 

103. Where the Commissioner issues a certificate under section 102, the Commissioner shall not, if the 
transaction to which the certificate relates is substantially completed within one year after the certificate is 
issued, apply to the Tribunal under section 92 in respect of the transaction solely on the basis of information 
that is the same or substantially the same as the information on the basis of which the certificate was issued.  

R.S., 1985, c. 19 (2nd Supp.), s. 45; 1999, c. 2, s. 37. 

GENERAL 

Leave to make application under section 75 or 77 

103.1 (1) Any person may apply to the Tribunal for leave to make an application under section 75 or 77. The 
application for leave must be accompanied by an affidavit setting out the facts in support of the person’s 
application under section 75 or 77.  

Notice 

(2) The applicant must serve a copy of the application for leave on the Commissioner and any person 
against whom the order under section 75 or 77 is sought. 

Certification by Commissioner 

(3) The Commissioner shall, within 48 hours after receiving a copy of an application for leave, certify to the 
Tribunal whether or not the matter in respect of which leave is sought 

(a) is the subject of an inquiry by the Commissioner; or 

(b) was the subject of an inquiry that has been discontinued because of a settlement between the 
Commissioner and the person against whom the order under section 75 or 77 is sought. 

Application discontinued 

(4) The Tribunal shall not consider an application for leave respecting a matter described in paragraph (3)(a) 
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or (b) or a matter that is the subject of an application already submitted to the Tribunal by the Commissioner 
under section 75 or 77. 

Notice by Tribunal 

(5) The Tribunal shall as soon as practicable after receiving the Commissioner’s certification under 
subsection (3) notify the applicant and any person against whom the order is sought as to whether it can hear 
the application for leave. 

Representations 

(6) A person served with an application for leave may, within 15 days after receiving notice under subsection 
(5), make representations in writing to the Tribunal and shall serve a copy of the representations on any other 
person referred to in subsection (2). 

Granting leave to make application under section 75 or 77 

(7) The Tribunal may grant leave to make an application under section 75 or 77 if it has reason to believe 
that the applicant is directly and substantially affected in the applicants' business by any practice referred to in 
one of those sections that could be subject to an order under that section. 

Time and conditions for making application 

(8) The Tribunal may set the time within which and the conditions subject to which an application under 
section 75 or 77 must be made. The application must be made no more than one year after the practice that is 
the subject of the application has ceased. 

Decision 

(9) The Tribunal must give written reasons for its decision to grant or refuse leave and send copies to the 
applicant, the Commissioner and any other person referred to in subsection (2). 

Limitation 

(10) The Commissioner may not make an application for an order under section 75, 77 or 79 on the basis of 
the same or substantially the same facts as are alleged in a matter for which the Tribunal has granted leave 
under subsection (7), if the person granted leave has already applied to the Tribunal under section 75 or 77. 

Inferences 

(11) In considering an application for leave, the Tribunal may not draw any inference from the fact that the 
Commissioner has or has not taken any action in respect of the matter raised by it. 

Inquiry by Commissioner 

(12) If the Commissioner has certified under subsection (3) that a matter in respect of which leave was 
sought by a person is under inquiry and the Commissioner subsequently discontinues the inquiry other than by 
way of settlement, the Commissioner shall, as soon as practicable, notify that person that the inquiry is 
discontinued. 

2002, c. 16, s. 12. 

Intervention by Commissioner 

103.2 If a person granted leave under subsection 103.1(7) makes an application under section 75 or 77, the 
Commissioner may intervene in the proceedings.  

2002, c. 16, s. 12. 

Interim order 

103.3 (1) Subject to subsection (2), the Tribunal may, on ex parte application by the Commissioner in which 
the Commissioner certifies that an inquiry is being made under paragraph 10(1)(b), issue an interim order  

(a) to prevent the continuation of conduct that could be the subject of an order under any of sections 75 to 
77, 79, 81 or 84; or 

(b) to prevent the taking of measures under section 82 or 83. 

Limitation 
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(2) The Tribunal may make the interim order if it finds that the conduct or measures could be of the type 
described in paragraph (1)(a) or (b) and that, in the absence of an interim order, 

(a) injury to competition that cannot adequately be remedied by the Tribunal is likely to occur; 

(b) a person is likely to be eliminated as a competitor; or 

(c) a person is likely to suffer a significant loss of market share, a significant loss of revenue or other harm 
that cannot be adequately remedied by the Tribunal. 

Consultation 

(3) Before making an application for an order to prevent the continuation of conduct that could be the subject 
of an order under any of sections 75 to 77, 79, 81 or 84 by an entity incorporated under the Bank Act, the 
Insurance Companies Act, the Trust and Loan Companies Act or the Cooperative Credit Associations Act or a 
subsidiary of such an entity, the Commissioner must consult with the Minister of Finance respecting the safety 
and soundness of the entity. 

Duration 

(4) Subject to subsections (5) and (6), an interim order has effect for 10 days, beginning on the day on which 
it is made. 

Extension or revocation of order 

(5) The Tribunal may, on application by the Commissioner on 48 hours notice to each person against whom 
the interim order is directed, 

(a) extend the interim order once or twice for additional periods of 35 days each; or 

(b) rescind the order. 

Application to Tribunal for extension 

(5.1) The Commissioner may, before the expiry of the second 35-day period referred to in subsection (5) or 
of the period fixed by the Tribunal under subsection (7), as the case may be, apply to the Tribunal for a further 
extension of the interim order. 

Notice of application by Commissioner 

(5.2) The Commissioner shall give at least 48 hours notice of an application referred to in subsection (5.1) to 
the person against whom the interim order is made. 

Extension of interim order 

(5.3) The Tribunal may order that the effective period of the interim order be extended if 

(a) the Commissioner establishes that information requested for the purpose of the inquiry has not yet been 
provided or that more time is needed in order to review the information; 

(b) the information was requested during the initial period that the interim order had effect, within the first 35 
days after an order extending the interim order under subsection (5) had effect, or within the first 35 days 
after an order extending the interim order made under subsection (7) had effect, as the case may be, and  

(i) the provision of such information is the subject of a written undertaking, or 

(ii) the information was ordered to be provided under section 11; and 

(c) the information is reasonably required to determine whether grounds exist for the Commissioner to make 
an application under any section referred to in paragraph (1)(a) or (b). 

Terms 

(5.4) An order extending an interim order issued under subsection (5.3) shall have effect for such period as 
the Tribunal considers necessary to give the Commissioner a reasonable opportunity to receive and review the 
information referred to in that subsection. 

Effect of application 

(5.5) If an application is made under subsection (5.1), the interim order has effect until the Tribunal makes a 
decision whether to grant an extension under subsection (5.3). 
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When application made to Tribunal 

(6) If an application is made under subsection (7), an interim order has effect until the Tribunal makes an 
order under that subsection. 

Confirming or setting aside interim order 

(7) A person against whom the Tribunal has made an interim order may apply to the Tribunal in the first 10 
days during which the order has effect to have it varied or set aside and the Tribunal shall 

(a) if it is satisfied that one or more of the situations set out in paragraphs (2)(a) to (c) existed or are likely to 
exist, make an order confirming the interim order, with or without variation as the Tribunal considers 
necessary and sufficient to meet the circumstances, and fix the effective period of that order for a maximum 
of 70 days, beginning on the day on which the order confirming the interim order is made; and 

(b) if it is not satisfied that any of the situations set out in paragraphs (2)(a) to (c) existed or is likely to exist, 
make an order setting aside the interim order. 

Notice 

(8) A person who makes an application under subsection (7) shall give the Commissioner 48 hours written 
notice of the application. 

Representations 

(9) At the hearing of an application under subsection (7), the Tribunal shall provide the applicant, the 
Commissioner and any person directly affected by the interim order with a full opportunity to present evidence 
and make representations before the Tribunal makes an order under that subsection. 

Prohibition of extraordinary relief 

(10) Notwithstanding section 13 of the Competition Tribunal Act, an interim order shall not be appealed or 
reviewed in any court except as provided for by subsection (7). 

Duty of Commissioner 

(11) When an interim order is in effect, the Commissioner shall proceed as expeditiously as possible to 
complete the inquiry arising out of the conduct in respect of which the order was made. 

2002, c. 16, s. 12. 

Interim order 

104. (1) Where an application has been made for an order under this Part, other than an interim order under 
section 100 or 103.3, the Tribunal, on application by the Commissioner or a person who has made an 
application under section 75 or 77, may issue such interim order as it considers appropriate, having regard to 
the principles ordinarily considered by superior courts when granting interlocutory or injunctive relief.  

Terms of interim order 

(2) An interim order issued under subsection (1) shall be on such terms, and shall have effect for such period 
of time, as the Tribunal considers necessary and sufficient to meet the circumstances of the case. 

Duty of Commissioner 

(3) Where an interim order issued under subsection (1) on application by the Commissioner is in effect, the 
Commissioner shall proceed as expeditiously as possible to complete proceedings under this Part arising out of 
the conduct in respect of which the order was issued. 

R.S., 1985, c. 19 (2nd Supp.), s. 45; 1999, c. 2, s. 37; 2002, c. 16, s. 13. 

Temporary order 

104.1 (1) The Commissioner may make a temporary order prohibiting a person operating a domestic 
service, as defined in subsection 55(1) of the Canada Transportation Act, from doing an act or a thing that 
could, in the opinion of the Commissioner, constitute an anti-competitive act or requiring the person to take the 
steps that the Commissioner considers necessary to prevent injury to competition or harm to another person if  

(a) the Commissioner has commenced an inquiry under subsection 10(1) in regard to whether the person 
has engaged in conduct that is reviewable under section 79; and 

Page 72 of 85Print

11/14/2007http://laws.justice.gc.ca/en/ShowFullDoc/cs/C-34///en



(b) the Commissioner considers that in the absence of a temporary order  

(i) injury to competition that cannot adequately be remedied by the Tribunal is likely to occur, or 

(ii) a person is likely to be eliminated as a competitor, suffer a significant loss of market share, suffer a 
significant loss of revenue or suffer other harm that cannot be adequately remedied by the Tribunal. 

Notice not required 

(2) The Commissioner is not obliged to give notice to or receive representations from any person before 
making a temporary order. 

Notice to persons affected 

(3) On making a temporary order, the Commissioner shall promptly give written notice of the order, together 
with the grounds for it, to every person against whom it was made or who is directly affected by it. 

Duration of temporary order 

(4) Subject to subsections (5) and (6), a temporary order has effect for 20 days. 

Extension and revocation 

(5) The Commissioner may extend the 20-day period for one or two periods of 30 days each or may revoke 
a temporary order. The Commissioner shall promptly give written notice of the extension or revocation to every 
person to whom notice was given under subsection (3). 

Application to Tribunal for extension 

(5.1) The Commissioner may, before the expiry of the second 30-day period referred to in subsection (5) or 
of the period fixed by the Tribunal under subsection (7), as the case may be, apply to the Tribunal for a further 
extension of the temporary order. 

Notice of application by Commissioner 

(5.2) The Commissioner shall give at least 48 hours notice of an application referred to in subsection (5.1) to 
the person against whom the temporary order is made. 

Extension of temporary order 

(5.3) The Tribunal may order that the effective period of the temporary order be extended if 

(a) the Commissioner establishes that information requested for the purpose of the inquiry has not yet been 
provided or that more time is needed in order to review the information; 

(b) the information was requested within the initial period that the temporary order had effect, within the first 
30 days after an order extending the temporary order under subsection (5) had effect, or within the first 30 
days after an order extending the temporary order made under subsection (7) had effect, as the case may 
be, and  

(i) the provision of such information is the subject of a written undertaking, or 

(ii) the information was ordered to be provided under section 11; and 

(c) the information is reasonably required to determine whether grounds exist for the Commissioner to make 
an application under section 79. 

Terms 

(5.4) An order extending a temporary order issued under subsection (5.3) shall have effect for such period 
as the Tribunal considers necessary to give the Commissioner a reasonable opportunity to receive and review 
the information referred to in that subsection. 

Effect of application 

(5.5) If an application is made under subsection (5.1), the temporary order has effect until the Tribunal 
makes a decision whether to grant an extension under subsection (5.3). 

When application made to Tribunal 

(6) If an application is made under subsection (7), the temporary order has effect until the Tribunal makes an 
order under that subsection. 
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Confirmation 

(7) A person against whom the Commissioner has made a temporary order may, within the period referred to 
in subsection (4), apply to the Tribunal to have the temporary order varied or set aside and the Tribunal shall 

(a) if it is satisfied that one or more of the conditions set out in paragraph (1)(b) existed or are likely to exist, 
make an order confirming the temporary order, with or without variation as the Tribunal considers necessary 
and sufficient to meet the circumstances, and fixing the effective period of its order for a maximum of 60 
days after the day on which it is made; and 

(b) if it is not satisfied that one or more of the conditions set out in paragraph (1)(b) existed or are likely to 
exist, make an order setting aside the temporary order. 

Notice 

(8) The applicant shall give written notice of the application to every person to whom notice was given under 
subsection (3). 

Commissioner is respondent 

(9) In the event of an application under subsection (7), the Commissioner is the respondent. 

Representations 

(10) At the hearing of an application under subsection (7), the Tribunal shall provide the applicant, the 
Commissioner and any person directly affected by the temporary order with a full opportunity to present 
evidence and make representations before the Tribunal makes an order under that subsection. 

Prohibition of extraordinary relief 

(11) Except as provided for by subsection (7), 

(a) a temporary order made by the Commissioner shall not be questioned or reviewed in any court; and 

(b) no order shall be made, process entered or proceedings taken in any court, whether by way of injunction, 
certiorari, mandamus, prohibition, quo warranto, declaratory judgment or otherwise, to question, review, 
prohibit or restrain the Commissioner in the exercise of the jurisdiction granted by this section. 

Powers and duties not affected by order 

(12) The making of a temporary order does not in any way limit, restrict or qualify the powers, duties or 
responsibilities of the Commissioner under this Act, including the Commissioner’s power to conduct inquiries 
and to make applications to the Tribunal in regard to conduct that is the subject of the temporary order. 

Registration of orders 

(13) The Commissioner shall file each temporary order with the Registry of the Tribunal. Once registered, 
the order is enforceable in the same manner as an order of the Tribunal. 

Duty of Commissioner 

(14) When a temporary order is in effect, the Commissioner shall proceed as expeditiously as possible to 
complete the investigation arising out of the conduct in respect of which the temporary order was made. 

Immunity 

(15) No action lies against Her Majesty in right of Canada, the Minister, the Commissioner, any Deputy 
Commissioner, any person employed in the federal public administration or any person acting under the 
direction of the Commissioner for anything done or omitted to be done in good faith under this section. 

2000, c. 15, s. 15; 2002, c. 16, s. 13.1; 2003, c. 22, s. 224(E). 

Consent agreement 

105. (1) The Commissioner and a person in respect of whom the Commissioner has applied or may apply for 
an order under this Part, other than an interim order under section 103.3 or a temporary order under section 
104.1, may sign a consent agreement.  

Terms of consent agreement 

(2) The consent agreement shall be based on terms that could be the subject of an order of the Tribunal 
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against that person. 

Registration 

(3) The consent agreement may be filed with the Tribunal for immediate registration. 

Effect of registration 

(4) Upon registration of the consent agreement, the proceedings, if any, are terminated, and the consent 
agreement has the same force and effect, and proceedings may be taken, as if it were an order of the Tribunal. 

R.S., 1985, c. 19 (2nd Supp.), s. 45; 1999, c. 2, s. 37; 2002, c. 16, s. 14. 

Rescission or variation of consent agreement or order 

106. (1) The Tribunal may rescind or vary a consent agreement or an order made under this Part other than 
an order under section 103.3 or 104.1 or a consent agreement under section 106.1, on application by the 
Commissioner or the person who consented to the agreement, or the person against whom the order was 
made, if the Tribunal finds that  

(a) the circumstances that led to the making of the agreement or order have changed and, in the 
circumstances that exist at the time the application is made, the agreement or order would not have been 
made or would have been ineffective in achieving its intended purpose; or 

(b) the Commissioner and the person who consented to the agreement have consented to an alternative 
agreement or the Commissioner and the person against whom the order was made have consented to an 
alternative order. 

Directly affected persons 

(2) A person directly affected by a consent agreement, other than a party to that agreement, may apply to 
the Tribunal within 60 days after the registration of the agreement to have one or more of its terms rescinded or 
varied. The Tribunal may grant the application if it finds that the person has established that the terms could not 
be the subject of an order of the Tribunal. 

R.S., 1985, c. 19 (2nd Supp.), s. 45; 1999, c. 2, s. 37; 2002, c. 16, s. 14. 

Consent agreement — parties to a private action 

106.1 (1) If a person granted leave under section 103.1 makes an application to the Tribunal for an order 
under section 75 or 77 and the terms of the order are agreed to by the person in respect of whom the order is 
sought and consistent with the provisions of this Act, a consent agreement may be filed with the Tribunal for 
registration.  

Notice to Commissioner 

(2) On filing the consent agreement with the Tribunal for registration, the parties shall serve a copy of it on 
the Commissioner without delay. 

Publication 

(3) The consent agreement shall be published without delay in the Canada Gazette. 

Registration 

(4) The consent agreement shall be registered 30 days after its publication unless a third party makes an 
application to the Tribunal before then to cancel the agreement or replace it with an order of the Tribunal. 

Effect of registration 

(5) Upon registration, the consent agreement has the same force and effect, and proceedings may be taken, 
as if it were an order of the Tribunal. 

Commissioner may intervene 

(6) On application by the Commissioner, the Tribunal may vary or rescind a registered consent agreement if 
it finds that the agreement has or is likely to have anti-competitive effects. 

Notice 

(7) The Commissioner must give notice of an application under subsection (6) to the parties to the consent 
agreement. 
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2002, c. 16, s. 14. 

Evidence 

107. In determining whether or not to make an order under this Part, the Tribunal shall not exclude from 
consideration any evidence by reason only that it might be evidence in respect of an offence under this Act or in 
respect of which another order could be made by the Tribunal under this Act.  

R.S., 1985, c. 19 (2nd Supp.), s. 45. 

PART IX 

NOTIFIABLE TRANSACTIONS 

INTERPRETATION 

Definitions 

108. (1) In this Part, "operating business"  
«entreprise en exploitation »  

"operating business" means a business undertaking in Canada to which employees employed in connection 
with the undertaking ordinarily report for work; 

"person"  
«personne » 

"person" means an individual, body corporate, unincorporated syndicate, unincorporated organization, trustee, 
executor, administrator or other legal representative, but does not include a bare trustee; 

"prescribed"  
«réglementaire » 

"prescribed" means prescribed by regulations made under section 124; 

"voting share"  
«actions comportant droit de vote » 

"voting share" means any share that carries voting rights under all circumstances or by reason of an event that 
has occurred and is continuing. 

Corporations controlled by Her Majesty 

(2) For the purposes of this Part, except for the purposes of section 113, one corporation is not affiliated with 
another corporation by reason only of the fact that both corporations are controlled by Her Majesty in right of 
Canada or a province, as the case may be. 

R.S., 1985, c. 19 (2nd Supp.), s. 45; 1999, c. 2, s. 25. 

APPLICATION 

General limit relating to parties 

109. (1) This Part does not apply in respect of a proposed transaction unless the parties thereto, together 
with their affiliates,  

(a) have assets in Canada that exceed four hundred million dollars in aggregate value, determined as of 
such time and in such manner as may be prescribed, or such greater amount as may be prescribed; or 

(b) had gross revenues from sales in, from or into Canada, determined for such annual period and in such 
manner as may be prescribed, that exceed four hundred million dollars in aggregate value, or such greater 
amount as may be prescribed. 

Parties to acquisition of shares 

(2) For the purposes of this Part, the parties to a proposed acquisition of shares are the person or persons 
who propose to acquire the shares and the corporation the shares of which are to be acquired. 

R.S., 1985, c. 19 (2nd Supp.), s. 45; 1999, c. 2, s. 26. 
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Application of Part 

110. (1) This Part applies only in respect of proposed transactions described in this section.  

Acquisition of assets 

(2) Subject to sections 111 and 113, this Part applies in respect of a proposed acquisition of any of the 
assets in Canada of an operating business where the aggregate value of those assets, determined as of such 
time and in such manner as may be prescribed, or the gross revenues from sales in or from Canada generated 
from those assets, determined for such annual period and in such manner as may be prescribed, would exceed 
thirty-five million dollars or such greater amount as may be prescribed. 

Acquisition of shares 

(3) Subject to sections 111 and 113, this Part applies in respect of a proposed acquisition of voting shares of 
a corporation that carries on an operating business or controls a corporation that carries on an operating 
business 

(a) where  

(i) the aggregate value of the assets in Canada, determined as of such time and in such manner as may 
be prescribed, that are owned by the corporation or by corporations controlled by that corporation, other 
than assets that are shares of any of those corporations, would exceed thirty-five million dollars, or such 
greater amount as may be prescribed, or 

(ii) the gross revenues from sales in or from Canada, determined for such annual period and in such 
manner as may be prescribed, generated from the assets referred to in subparagraph (i) would exceed 
thirty-five million dollars, or such greater amount as may be prescribed, and 

(b) where, as a result of the proposed acquisition of the voting shares, the person or persons acquiring the 
shares, together with their affiliates, would own voting shares of the corporation that in the aggregate carry 
more than  

(i) twenty per cent or, if the person or persons own twenty per cent or more before the proposed 
acquisition, fifty per cent of the votes attached to all outstanding voting shares of the corporation, in the 
case of the acquisition of voting shares of a corporation any of the voting shares of which are publicly 
traded, or 

(ii) thirty-five per cent or, if the person or persons own thirty-five per cent or more before the proposed 
acquisition, fifty per cent of the votes attached to all outstanding voting shares of the corporation, in the 
case of the acquisition of voting shares of a corporation none of the voting shares of which are publicly 
traded. 

Amalgamation 

(4) Subject to section 113, this Part applies in respect of a proposed amalgamation of two or more 
corporations where one or more of those corporations carries on an operating business or controls a 
corporation that carries on an operating business where 

(a) the aggregate value of the assets in Canada, determined as of such time and in such manner as may be 
prescribed, that would be owned by the continuing corporation that would result from the amalgamation or by 
corporations controlled by the continuing corporation, other than assets that are shares of any of those 
corporations, would exceed seventy million dollars, or such greater amount as may be prescribed; or 

(b) the gross revenues from sales in or from Canada, determined for such annual period and in such manner 
as may be prescribed, generated from the assets referred to in paragraph (a) would exceed seventy million 
dollars, or such greater amount as may be prescribed. 

Combination 

(5) Subject to sections 112 and 113, this Part applies in respect of a proposed combination of two or more 
persons to carry on business otherwise than through a corporation where one or more of those persons 
propose to contribute to the combination assets that form all or part of an operating business carried on by 
those persons, or corporations controlled by those persons, and where 

(a) the aggregate value of the assets in Canada, determined as of such time and in such manner as may be 
prescribed, that are the subject-matter of the combination would exceed thirty-five million dollars, or such 
greater amount as may be prescribed; or 

(b) the gross revenues from sales in or from Canada, determined for such annual period and in such manner 
as may be prescribed, generated from the assets referred to in paragraph (a) would exceed thirty-five million 
dollars, or such greater amount as may be prescribed. 
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Combination 

(6) Subject to sections 111, 112 and 113, this Part applies in respect of a proposed acquisition of an interest 
in a combination that carries on an operating business otherwise than through a corporation 

(a) where  

(i) the aggregate value of the assets in Canada, determined as of such time and in such manner as may 
be prescribed, that are the subject-matter of the combination would exceed thirty-five million dollars or 
such greater amount as may be prescribed, or 

(ii) the gross revenues from sales in or from Canada, determined for such annual period and in such 
manner as may be prescribed, generated from the assets referred to in subparagraph (i) would exceed 
thirty-five million dollars or such greater amount as may be prescribed, and 

(b) where, as a result of the proposed acquisition of the interest, the person or persons acquiring the interest, 
together with their affiliates, would hold an aggregate interest in the combination that entitles the person or 
persons to receive more than thirty-five per cent of the profits of the combination, or more than thirty-five per 
cent of its assets on dissolution or, where the person or persons acquiring the interest are already so 
entitled, to receive more than fifty per cent of such profits or assets. 

R.S., 1985, c. 19 (2nd Supp.), s. 45; 1999, c. 2, s. 27. 

EXEMPTIONS 

Acquisition of Voting Shares, Assets or Interests 

Acquisitions 

111. The following classes of transactions are exempt from the application of this Part:  

(a) an acquisition of real property or goods in the ordinary course of business if the person or persons who 
propose to acquire the assets would not, as a result of the acquisition, hold all or substantially all of the 
assets of a business or of an operating segment of a business; 

(b) an acquisition of voting shares or of an interest in a combination solely for the purpose of underwriting the 
shares or the interest, within the meaning of subsection 5(2); 

(c) an acquisition of voting shares, an interest in a combination or assets that would result from a gift, 
intestate succession or testamentary disposition; 

(d) an acquisition of collateral or receivables, or an acquisition resulting from a foreclosure or default or 
forming part of a debt work-out, made by a creditor in or pursuant to a credit transaction entered into in good 
faith in the ordinary course of business; 

(e) an acquisition of a Canadian resource property, as defined in subsection 66(15) of the Income Tax Act, 
pursuant to an agreement in writing that provides for the transfer of that property to the person or persons 
acquiring the property only if the person or persons acquiring the property incur expenses to carry out 
exploration or development activities with respect to the property; and 

(f) an acquisition of voting shares of a corporation pursuant to an agreement in writing that provides for the 
issuance of those shares only if the person or persons acquiring them incur expenses to carry out 
exploration or development activities with respect to a Canadian resource property, as defined in subsection 
66(15) of the Income Tax Act, in respect of which the corporation has the right to carry out those activities 
where the corporation does not have any significant assets other than that property. 

R.S., 1985, c. 19 (2nd Supp.), s. 45; 1999, c. 2, s. 29, c. 31, s. 229. 

Combinations 

Combinations that are joint ventures 

112. A combination is exempt from the application of this Part if  

(a) all the persons who propose to form the combination are parties to an agreement in writing or intended to 
be put in writing that imposes on one or more of them an obligation to contribute assets and governs a 
continuing relationship between those parties; 
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(b) no change in control over any party to the combination would result from the combination; and 

(c) the agreement referred to in paragraph (a) restricts the range of activities that may be carried on pursuant 
to the combination, and contains provisions that would allow for its orderly termination. 

R.S., 1985, c. 19 (2nd Supp.), s. 45. 

General 

General exemptions 

113. The following classes of transactions are exempt from the application of this Part:  

(a) a transaction all the parties to which are affiliates of each other; 

(a.1) a transaction in respect of which the Minister of Finance has certified to the Commissioner under 
paragraph 94(b) that it is, or would be, in the public interest; 

(b) a transaction in respect of which the Commissioner has issued a certificate under section 102; 

(c) a transaction in respect of which the Commissioner or a person authorized by the Commissioner has 
waived the obligation under this Part to notify the Commissioner and supply information because 
substantially similar information was previously supplied in relation to a request for a certificate under section 
102; and 

(d) such other classes of transactions as may be prescribed. 

R.S., 1985, c. 19 (2nd Supp.), s. 45; 1991, c. 45, s. 550, c. 46, s. 594, c. 47, s. 717; 1999, c. 2, ss. 30, 37; 2001, c. 9, s. 580. 

NOTICE AND INFORMATION 

Notice of proposed transaction 

114. (1) Subject to this Part, where  

(a) a person, or two or more persons pursuant to an agreement or arrangement, propose to acquire assets 
in the circumstances set out in subsection 110(2), to acquire shares in the circumstances set out in 
subsection 110(3) or to acquire an interest in a combination in the circumstances set out in subsection 110
(6), 

(b) two or more corporations propose to amalgamate in the circumstances set out in subsection 110(4), or 

(c) two or more persons propose to form a combination in the circumstances set out in subsection 110(5), 

the parties to the proposed transaction shall, before the transaction is completed, notify the Commissioner that 
the transaction is proposed and supply the Commissioner with information in accordance with this Part. 

Information required 

(2) The information required under subsection (1) is, at the option of the person supplying the information, 
prescribed short form information or prescribed long form information but, where a person provides prescribed 
short form information, the Commissioner or a person authorized by the Commissioner may, within fourteen 
days after receiving it, require the person to supply the prescribed long form information. 

Corporation whose shares are acquired 

(3) Where a proposed transaction is an acquisition of shares and the Commissioner receives information 
supplied under subsection (1) by a party to the transaction, other than the corporation whose shares are being 
acquired, before receiving such information from the corporation, 

(a) the Commissioner shall immediately notify the corporation that the Commissioner has received from that 
party the prescribed short form information or prescribed long form information, as the case may be; 

(b) the corporation shall supply the Commissioner with the prescribed short form information within ten days 
after being notified under paragraph (a) or the prescribed long form information within twenty days after 
being so notified, as the case may be; and 
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(c) where the corporation supplies the prescribed short form information, the Commissioner may require the 
corporation to supply the prescribed long form information and the corporation shall supply it within twenty 
days after being so required by the Commissioner. 

Notice and information 

(4) Any of the persons required to give notice and supply information under this section may 

(a) if duly authorized to do so, give notice or supply information on behalf of and in lieu of any of the others 
who are so required in respect of the same transaction; or 

(b) give notice or supply information jointly with any of those others. 

R.S., 1985, c. 19 (2nd Supp.), s. 45; 1999, c. 2, s. 31, c. 31, s. 53(F). 

Prior notice of acquisitions 

115. (1) It is not necessary to comply with section 114 in respect of a proposed acquisition of voting shares 
or of an interest in a combination where a limit set out in subsection 110(3) or (6) would be exceeded as a result 
of the proposed acquisition within three years immediately following a previous compliance with section 114 
required in relation to the same limit.  

Notice of future acquisition 

(2) Where a person or persons who propose to acquire voting shares or an interest in a combination are 
required to comply with section 114 because the twenty or thirty-five per cent limit set out in subsection 110(3) 
or the thirty-five per cent limit set out in subsection 110(6) would be exceeded as a result of the acquisition, the 
person or persons may, at the time of the compliance, give notice to the Commissioner of a proposed further 
acquisition of voting shares or of an interest in a combination that would result in a fifty per cent limit set out in 
that subsection being exceeded, and supply the Commissioner with a detailed description in writing of the steps 
to be carried out in the further acquisition. 

Exemption for further acquisitions of voting shares 

(3) It is not necessary to comply with section 114 in respect of a proposed further acquisition referred to in 
subsection (2) if 

(a) notice of the further acquisition is given to the Commissioner under subsection (2) and it is carried out in 
accordance with the description supplied under that subsection; and 

(b) an additional notice of the further acquisition is given to the Commissioner in writing within twenty-one, 
and at least seven, days before the further acquisition. 

Limitation 

(4) Subsection (3) does not apply in respect of a further acquisition unless the further acquisition is 
completed within one year after notice of it is given under subsection (2). 

R.S., 1985, c. 19 (2nd Supp.), s. 45; 1999, c. 2, ss. 32, 37. 

Where information cannot be supplied 

116. (1) If any of the information required under section 114 is not known or reasonably obtainable, or 
cannot be obtained without breaching a confidentiality requirement established by law or without creating a 
significant risk that confidential information will be used for an improper purpose or that information that should, 
for commercial reasons, be kept confidential will be disclosed to the public, the person who is supplying the 
information may, in lieu of supplying the information, inform the Commissioner under oath or solemn affirmation 
of the matters in respect of which information has not been supplied and why it has not been obtained.  

Where information not relevant 

(2) If any of the information required under section 114 could not, on any reasonable basis, be considered to 
be relevant to an assessment by the Commissioner as to whether the proposed transaction would or would be 
likely to prevent or lessen competition substantially, the person who is supplying the information may, in lieu of 
supplying the information, inform the Commissioner under oath or solemn affirmation of the matters in respect 
of which information has not been supplied and why the information was not considered relevant. 

Where information previously supplied 

(2.1) If any of the information required under section 114 has previously been supplied to the Commissioner, 
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the person who is supplying the information may, in lieu of supplying it, inform the Commissioner under oath or 
solemn affirmation of the matters in respect of which information has previously been supplied and when it was 
supplied. 

Commissioner may require information 

(3) Where a person chooses not to supply the Commissioner with information required under section 114 
and so informs the Commissioner in accordance with subsection (2) or (2.1) and the Commissioner or a person 
authorized by the Commissioner notifies that person, within seven days after the Commissioner is so informed, 
that the information is required, the person shall supply the Commissioner with the information. 

R.S., 1985, c. 19 (2nd Supp.), s. 45; 1999, c. 2, ss. 33, 37. 

Saving 

117. (1) Nothing in section 114 requires any person who is a director of a corporation to supply information 
that is known to that person by virtue only of his position as a director of an affiliate of the corporation that is 
neither a wholly-owned affiliate nor a wholly-owning affiliate of the corporation.  

Wholly-owned affiliate 

(2) For the purposes of subsection (1), one corporation is the wholly-owned affiliate of another corporation if 
all its outstanding voting shares, other than shares necessary to qualify persons as directors, are beneficially 
owned by that other corporation directly, or indirectly through one or more affiliates where all the outstanding 
voting shares of the affiliates, other than shares necessary to qualify persons as directors, are beneficially 
owned by that other corporation or each other. 

Wholly-owning affiliate 

(3) For the purposes of subsection (1), one corporation is the wholly-owning affiliate of another corporation if 
it beneficially owns all the outstanding voting shares of that other corporation, other than shares necessary to 
qualify persons as directors, directly, or indirectly through one or more affiliates where all the outstanding voting 
shares of the affiliates, other than shares necessary to qualify persons as directors, are beneficially owned by 
the corporation or each other. 

R.S., 1985, c. 19 (2nd Supp.), s. 45. 

Information to be certified 

118. The information supplied to the Commissioner under section 114 shall be certified on oath or solemn 
affirmation  

(a) in the case of a corporation supplying the information, by an officer thereof or other person duly 
authorized by the board of directors or other governing body of the corporation, or 

(b) in the case of any other person supplying the information, by that person, 

as having been examined by that person and as being, to the best of his knowledge and belief, correct and 
complete in all material respects. 

R.S., 1985, c. 19 (2nd Supp.), s. 45; 1999, c. 2, s. 37. 

Where transaction not completed 

119. Where notice is given and information supplied in respect of a proposed transaction under section 114 
but the transaction is not completed within one year thereafter or such longer period as the Commissioner may 
specify in any particular case, section 114 applies as if no notice were given or information supplied.  

R.S., 1985, c. 19 (2nd Supp.), s. 45; 1999, c. 2, s. 37. 

120. to 122. [Repealed, 1999, c. 2, s. 34]  

COMPLETION OF PROPOSED TRANSACTIONS 

Time when transaction may not proceed 

123. (1) A proposed transaction referred to in section 114 shall not be completed before the expiration of  

(a) fourteen days after the day on which information required under section 114 has been received by the 
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Commissioner, where the information is prescribed short form information and the Commissioner has not, 
within that time, required prescribed long form information to be supplied under that section, 

(b) except as provided in paragraph (c), forty-two days after the day on which information required under 
section 114 has been received by the Commissioner, where the information is prescribed long form 
information, or 

(c) where the proposed transaction is an acquisition of voting shares that is to be effected through the 
facilities of a stock exchange in Canada and the information supplied is prescribed long form information, 
twenty-one trading days, or such longer period of time, not exceeding forty-two days, as may be allowed by 
the rules of the stock exchange before shares must be taken up, after the day on which the information 
required under section 114 has been received by the Commissioner, 

unless the Commissioner or a person authorized by the Commissioner, before the expiration of that time, 
notifies the persons who are required to give notice and supply information that the Commissioner does not, at 
that time, intend to make an application under section 92 in respect of the proposed transaction. 

Acquisition of voting shares 

(2) In the case of an acquisition of voting shares to which subsection 114(3) applies, the periods of time 
referred to in subsection (1) shall be determined without reference to the day on which the information required 
under section 114 is received by the Commissioner from the corporation whose shares are being acquired. 

R.S., 1985, c. 19 (2nd Supp.), s. 45; 1999, c. 2, s. 35. 

REGULATIONS 

Regulations 

124. (1) The Governor in Council may make regulations prescribing anything that is by this Part to be 
prescribed.  

Publication of proposed regulations 

(2) Subject to subsection (3), a copy of each regulation that the Governor in Council proposes to make under 
subsection (1) shall be published in the Canada Gazette at least sixty days before the proposed effective date 
thereof and a reasonable opportunity shall be afforded to interested persons to make representations with 
respect thereto. 

Exception 

(3) No proposed regulation need be published under subsection (2) if it has previously been published 
pursuant to that subsection, whether or not it has been amended as a result of representations made pursuant 
to that subsection. 

R.S., 1985, c. 19 (2nd Supp.), s. 45. 

PART X 

GENERAL 

COMMISSIONER’S OPINIONS 

Application for written opinion 

124.1 (1) Any person may apply to the Commissioner, with supporting information, for an opinion on the 
applicability of any provision of this Act or the regulations to conduct or a practice that the applicant proposes to 
engage in, and the Commissioner may provide a written opinion for the applicant's guidance.  

Opinion binding 

(2) If all the material facts have been submitted by or on behalf of an applicant for an opinion and they are 
accurate, a written opinion provided under this section is binding on the Commissioner. It remains binding for so 
long as the material facts on which the opinion was based remain substantially unchanged and the conduct or 
practice is carried out substantially as proposed. 

2002, c. 16, s. 15. 

REFERENCES TO TRIBUNAL 
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Reference if parties agree 

124.2 (1) The Commissioner and a person who is the subject of an inquiry under section 10 may by 
agreement refer to the Tribunal for determination any question of law, mixed law and fact, jurisdiction, practice 
or procedure, in relation to the application or interpretation of Part VII.1 or VIII, whether or not an application has 
been made under Part VII.1 or VIII.  

Reference by Commissioner 

(2) The Commissioner may, at any time, refer to the Tribunal for determination a question of law, jurisdiction, 
practice or procedure, in relation to the application or interpretation of Parts VII.1 to IX. 

Reference by agreement of parties to a private action 

(3) A person granted leave under section 103.1 and the person against whom an order is sought under 
section 75 or 77 may by agreement refer to the Tribunal for determination any question of law, or mixed law and 
fact, in relation to the application or interpretation of Part VIII, if the Tribunal grants them leave. They must send 
a notice of their application for leave to the Commissioner, who may intervene in the proceedings. 

Reference procedure 

(4) The Tribunal shall decide the questions referred to it informally and expeditiously, in accordance with any 
rules on references made under section 16 of the Competition Tribunal Act. 

2002, c. 16, s. 15. 

REPRESENTATIONS TO BOARDS, COMMISSIONS OR OTHER TRIBUNALS 

Representations to federal boards, etc. 

125. (1) The Commissioner, at the request of any federal board, commission or other tribunal or on his own 
initiative, may, and on direction from the Minister shall, make representations to and call evidence before the 
board, commission or other tribunal in respect of competition, whenever such representations are, or evidence 
is, relevant to a matter before the board, commission or other tribunal, and to the factors that the board, 
commission or other tribunal is entitled to take into consideration in determining the matter.  

Definition of "federal board, commission or other tribunal" 

(2) For the purposes of this section, “federal board, commission or other tribunal” means any board, 
commission, tribunal or person that carries on regulatory activities and is expressly charged by or pursuant to 
an enactment of Parliament with the responsibility of making decisions or recommendations related directly or 
indirectly to the production, supply, acquisition or distribution of a product. 

R.S., 1985, c. 19 (2nd Supp.), s. 45; 1999, c. 2, s. 37. 

Representations to provincial boards, etc. 

126. (1) The Commissioner, at the request of any provincial board, commission or other tribunal, or on his 
own initiative with the consent of the board, commission or other tribunal, may make representations to and call 
evidence before the board, commission or other tribunal in respect of competition, whenever such 
representations are, or evidence is, relevant to a matter before the board, commission or other tribunal, and to 
the factors that the board, commission or other tribunal is entitled to take into consideration in determining the 
matter.  

Definition of "provincial board, commission or other tribunal" 

(2) For the purposes of this section, “provincial board, commission or other tribunal” means any board, 
commission, tribunal or person that carries on regulatory activities and is expressly charged by or pursuant to 
an enactment of the legislature of a province with the responsibility of making decisions or recommendations 
related directly or indirectly to the production, supply, acquisition or distribution of a product. 

R.S., 1985, c. 19 (2nd Supp.), s. 45; 1999, c. 2, s. 37. 

REPORT TO PARLIAMENT 

Annual report 

127. The Commissioner shall report annually to the Minister on the operation of the Acts referred to in 
subsection 7(1), and the Minister shall cause the report to be laid before each House of Parliament on any of 
the first fifteen days after the Minister receives the report on which that House is sitting.  
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R.S., 1985, c. 19 (2nd Supp.), s. 45; 1999, c. 2, s. 36. 

REGULATIONS 

Regulations 

128. (1) The Governor in Council may make such regulations as are necessary for carrying out this Act and 
for the efficient administration thereof.  

Publication of proposed regulations 

(2) Subject to subsection (3), a copy of each regulation that the Governor in Council proposes to make under 
subsection (1) shall be published in the Canada Gazette at least sixty days before the proposed effective date 
thereof and a reasonable opportunity shall be afforded to interested persons to make representations with 
respect thereto. 

Exception 

(3) No proposed regulation need be published under subsection (2) if it has previously been published 
pursuant to that subsection, whether or not it has been amended as a result of representations made pursuant 
to that subsection. 

R.S., 1985, c. 19 (2nd Supp.), s. 45. 

RELATED PROVISIONS 
 
 
 
-- R.S., 1985, c. 19 (2nd Supp.), s. 61: 

Orders of the Commission 

61. For the purposes of the Competition Act, as amended by this Act, an order of the Restrictive Trade 
Practices Commission under Part V, as it read immediately prior to the coming into force of section 29 of this 
Act, or pursuant to subsection 60(1) shall be deemed to be an order of the Competition Tribunal under the 
Competition Act.  

 
 
-- 1999, c. 2, ss. 38 to 40: 

Person holding office of Director 

38. (1) The person holding the office of Director of Investigation and Research immediately before 
the coming into force of section 4 shall continue in office as the Commissioner of Competition referred 
to in section 7 of the Competition Act, as amended by this Act.  

Persons holding office as Deputy Director 

(2) Every person holding the office of Deputy Director of Investigation and Research immediately 
before the coming into force of section 5 shall continue in office as a Deputy Commissioner of 
Competition referred to in section 8 of the Competition Act, as enacted by this Act. 
 
-- 1999, c. 2, ss. 38 to 40: 

Outstanding prohibition orders 

39. An order made under section 34 of the Competition Act in respect of an offence under any of 
sections 52, 53 or 57 to 59 of that Act, as those sections read immediately before the coming into force 
of sections 12, 14 and 17 of this Act, is deemed to have been made under paragraph 74.1(1)(a) of the 
Competition Act, as enacted by section 22 of this Act.  

 
 
-- 1999, c. 2, ss. 38 to 40: 

Variation or rescission of orders 

40. Subsection 34(2.3) of the Competition Act, as enacted by subsection 11(2) of this Act, applies in 
respect of orders made under section 34 of the Competition Act whether before or after the coming into 
force of section 11 of this Act.  
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-- 1999, c. 2, s. 54: 

References to "Director" 

54. Every reference to the Director of Investigation and Research or a Deputy Director of 
Investigation and Research in any other Act of Parliament or in a regulation, order or other instrument 
made under any Act of Parliament is deemed to be a reference to the Commissioner of Competition or a 
Deputy Commissioner of Competition, as the case may be.  
 

Last updated: 2007-11-09  Important Notices 
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Diane Urquhart 

From: Joe Killoran [killoran@sympatico.ca]
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To: Susan (IDA) WOLBURGH-JENAH; Stephen (FPSC) Szikora; Shaun (MFDA) Devlin; Michael (OSC) Watson; Laura 

(MFDA) Slomczewski; Larry (MFDA SRO CEO) Waite; Jim (RCMP) Ogden; Jack Layton, M.P.; Hugh (MFDA) 
Corbett; Howard (ON MPP NDP) Hampton; Hon. Paul Martin Jr.; Hon. Judy Wasylycia-Leis, MP; Hon. James 
Flaherty, MP; Hon. Frank Quennell, Q.C.; Hon. Dwight Duncan, M.P.P.; Hon. Debby (ON MPP) Matthews; Hon. 
Carol Skelton, P.C., M.P.; Grant (FSCO) Swanson; Ellen Bessner; Ed Waitzer; Dr. John (CIBC) Pattison, Sr. V.P.; 
Doug (BCSC) Hyndman; Don (RCMP) Kerr; David (OSC Chairman) Wilson; David (OBSI) Agnew; Dave Velanoff; 
Claude (OTPP) Lamoureux; Alex (IDA) Popovic; Hon. Gordon O'Connor, P.C., M.P.; Hon. Rob Nicholson, P.C., 
M.P.; Right Honourable Steven Harper
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Perimeter lashes out at Crawford group 
CEO alleges ABCP liquidity being curtailed 

 
Friday, November 23, 2007 

The head of a company trying to kickstart a market in stranded asset-backed commercial paper lashed 
out at a group of investors yesterday that instituted a trading moratorium as part of a plan to rescue the 
notes, calling them "self-serving and paternalistic." 

The so-called Pan-Canadian Committee is looking after their own interests and ignoring everyone else, 
said Doug Steiner, chief executive of Perimeter Financial Corp., a boutique financial services firm 
based in Toronto. 

"I'm sick of it," Mr. Steiner said in an interview. "This is a self-serving and paternalistic group." 

The comments come a day after committee chairman Purdy Crawford criticized Perimeter's bid to 
circumvent the trading standstill, calling it an attempt to exploit desperate, cash-strapped investors. 

In a commentary that appeared in the Financial Post on Wednesday, Mr. Crawford said the lack of 
interest shown by noteholders in Perimeter's new trading system "would seem to confirm their 
understanding of the motivation behind its purveyors," which he went on to suggest was to "induce 
panic in the market in order to acquire ABCP at distressed prices." 

The market for ABCP seized up in early August after being hit by fallout from the U.S. sub-prime 
mortgage crisis, leaving investors unable to redeem $35-billion of notes. Several days later, a group of 
major financial institutions launched a plan known as the Montreal proposal to rescue the illiquid paper 
by restructuring it into longer-term notes that -- it is hoped -- will be more appealing to investors. 

As part of the proposal, the backers agreed not to trade their holdings, and they leaned on the big 
investment dealers to close the market.

 
John Greenwood
Financial Post



But that approach has sparked controversy, especially among small investors who bought the paper 
as a short-term investment and can't afford to keep it on their books. 

Perimeter, which specializes in securities markets, unveiled its ABCP trading system earlier this month 
but has yet to process any transactions. Still, the range between bids and offers is slowly narrowing 
and Mr. Steiner said he is confident the effort will succeed. 

He said the main problem faced by potential buyers and sellers is a lack of available information about 
the securities, a situation that he said has grown worse as a result of the efforts of the Pan-Canadian 
Committee. 

"I can't imagine what an investor must think of a process where they have no input, no information and 
they are treated like children," he said. 

A private company, Perimeter's major shareholders include National Bank Financial and pension giant 
Caisse de depot et placement du Quebec, both key backers of the Montreal proposal. Mr. Steiner said 
Perimeter's owners are supportive of its bid to bring liquidity back to the ABCP market. 

jgreenwood@nationalpost.com 
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