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National Automobile, Aerospace, Transportation and General Workers
Union of Canada

CAW
CAW

Counsel

Lewis Gottheil, counsel to the CAW
the Applicants whose
employment with the Applicants is continuing

Continuing Employees

All Canadian non-unionized employees of

Continuing Employees'
Representatives

Kent Felske and Dany Sylvain, as appointed by the court on July 22,
2009

Continuing Employees'

Nelligan O'Brien Payne and Shìbley Righton LLP, as appointed by the
court on July 22, 2009
the Applicants or any
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person claiining an interest under or on behalf of such former
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Representative Counsel

Former Employees
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Donald Sproule, David Archibald and Michael Campbell as
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the
representatives of
May 27,2009
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Representative Counsel

Koskie Minsky LLP, as appointed by the court on May 27,2009

LTD Beneficiaries

Employees of the Applicants who are currently not working due to an
which they are
injury, ilness or medical condition in respect of
receiving or entitled to receive disability income benefits by or through
the Applicants, and who may assert an existing or future claim for
payment, reimbursement or coverage arising in connection with their
employment with the Applicants or termination thereof, a pension or
benefit plan sponsored by the Applicants, including in relation to
medical, dental, long-term or short-term disability benefits, life
insurance or any other benefit, obligation or payment to which such
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except those who are currently employed and whose benefit or other
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collective agreement between the Applicants, or any of
CAW
Sue Kennedy as representative of the LTD Beneficiaries, as appointed
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Representative
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Koskie Minsky LLP, as appointed by the court on July 30, 2009

Representative Counsel

Pensioners

All of
the Applicants' pensioners and their beneficiaries and survivors,
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Pension Plans

Nortel Networks Negotiated Pension Plan (Registration No.
08587766), together with the Nortel Networks Limited Managerial and
Non-Negotiated Pension Plan (Registration No. 0342048)

Representative Counsel

CA W Counsel, together with Settlement Representative Counsel and
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I. INTRODUCTION
This memorandum is fied in conjunction with the Fifty-First Report of Ernst & Young Inc., the
monitor of Norte1 Networks Limited ("Nortel") (the "Monitor's Report") and refers to documents
appended thereto. For the purposes of this memorandum we rely upon the facts set out in the
Monitor's Report and the documents referred to in such report. In addition, capitalized terms that
are not defined in this memorandum have the meanings set out in the Monitor's Report.

II. ISSUES
The issue to be determined in this motion is how the funds remaining in N ortel' s Health and Welfare
Trust (the "HWT") are to be distributed upon termination of

the HWT. This determination requires

the following questions:

consideration of

(A) Does the HWT constitute one trust or several trusts?

(B) Who is entitled to the assets in the reserve account on the financial statements
referred to as Group Life- Part II (related to optional

(C) Which claims participate on a termination of

life insurance)?

the HWT?

(D) How should the Trust Fund be shared among participating beneficiaries?
III. DISCUSSION
1. Before addressing the appropriate distribution of the Trust Fund, it is important to appreciate

that Nortel has contractual obligations to its employees and pensioners to provide certain
health and welfare benefits. Employees and pensioners have claims for those benefits against
Nortel on the basis of their contracts of employment. Claims that do not participate on a
termination of

the HWT can nevertheless be made against the estate of

Nor

tel.

2. The creation of such contractual relations does not in itself create trust relationships between
the parties, nor is a trust required to fund or deliver health and welfare benefits. Nortel

elected to create the HWT as a funding medium through which to fund at least some of the
Plans.

3. The HWT was established as a health and welfare trust for tax purposes. Health and welfare
trusts are subject to classic trust law principles.
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the HWT depends on
the interpretation of the termination provisions of the Trust Agreement, read in the context of
the Trust Agreement as a whole, and with a view to the intention of Nortel as the settlor at
the time the Trust Agreement was entered into. Evidence of such intention may be gleaned
from various sources, including the factual matrix at the time and other documents relating to
the HWT, employee benefits and employee communications.
the Trust Fund on termination of

4. Determining the proper distribution of

A. Does the HWT constitute one trust or several trusts?
5. The first issue that must be addressed in order to determine the appropriate distribution of the
Trust Fund is whether the HWT constitutes one trust or several trusts. The issue arises
because the language of the Trust Agreement indicates a single trust but administrative and

accounting practices may suggest an intention to create a number of separate trusts, as
explained below.

6. The HWT was administered historically as having separate accounting and "reserves" for
certain of the benefit plans covered under the trust (the "Reserved Plans"). Amounts were
notionally reserved on the HWT financial statements for the Reserved Plans, but the benefits
were not fully pre-funded. There was no actual segregation of trust assets; rather, all assets
were commingled. Benefits under benefit plans other than the Reserved Plans were paid by
Nortel through the HWT on a pay-as-you-go basis.
Trust Law Principles

7. As stated above, classic trust law principles apply to health and welfare trusts. Under trust
law, a trust is established if the so-called three certainties are present: certainty of objects,

certainty of subject matter and certainty of intention.
8. Certainty of objects requires that the beneficiaries be clear and ascertainable. If the HWT is

the HWT consists of separate
trusts for the Reserved Plans, the beneficiaries for each Reserved Plan (other than optional
one trust, the objects are all the beneficiaries of all the Plans. If

life, as discussed in Part B below) would be the objects of each respective trust. Therefore,
life ) whether there is one trust
there is certainty of objects (other than with respect to optional

or several trusts.
9. Certainty of subject matter requires clarity as to which property forms part of the trust fund.

If the HWT is one trust, the subject matter would be the Trust Fund. If the HWT consists of
several trusts, the trust fund for each Reserved Plan would be the reserved amount of the
fund in respect of such Plan. Therefore, there is certainty of subject matter whether there is
one trust or several trusts. However, if there are several trusts, as there is a deficiency in the
HWT and the funds have been commingled, there would be a tracing issue to address.
10. Certainty of

the settlor. That is, was the
the HWT, to establish one trust in respect of all the Plans
the Reserved Plans?

intention requires a consideration of

intention ofNortel, as the settlor of
or separate trusts for each of

the intention of
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11. In considering Nortel's intention, we have reviewed (i) the Trust Agreement; (ii) Nortel's
representations to Revenue Canada (as it then was) in respect of the tax ruling; (iii) and, to a

lesser extent, the subsequent administrative and accounting practices of the Trustee and of
Nortel acting as settlor and administrator of

the HWT.

(i) The Trust Agreement

12. The Trust Agreement refers to the establishment of a single Trust Fund. There is no
indication in the Trust Agreement of an intent to create a separate trust in respect of each
Plan. No provision in the Trust Agreement authorizes or directs the Trustee to segregate
assets generated by contributions made on account of different Plans or different classes of

beneficiary, and in fact the Trust Fund assets have always been commingled without
allocation to separate Plans.

13. The recitals in the Trust Agreement state that a trust fund "to be known as the Health and
Welfare Trust" is established to give effect to the Health and Welfare Plan. The purpose of

the Trust Fund is "to provide the Health and Welfare Plan benefits for the benefit of the
Employees" .

14. "Trust Fund" is defined as:

The term "Trust Fund" as used herein shall mean all of the assets of
the "Health and Welfare Trust" including all funds received by way of
contributions from the Corporation and those of its designated

affiliated or subsidiary corporations in accordance with the provisions
of the Health and Welfare Plan and of this Trust Agreement, and all

employees' contributions together with all profits, increments, and
earnings thereon. (Emphasis ours.)

15. The recitals in the Trust Agreement provide that additional plans may be added to the HWT

from time to time:

The Corporation has established for the benefit of certain of its
employees and the employees of such affiliated or subsidiary
Corporations as the Corporation may designate, certain Health and
Welfare plans, and such other similar plan or plans as the Corporation
may from time to time place in effect, as follows:
(a) a Health Care Plan;

(b) a Management Long Term Disability Plan;
( c) a Union Long Term Disability Plan;

(d) a Management Survivor Income Benefit Plan;
(e) a Management Short Term Disability Plan;

(t) a Group Life Insurance Plan;
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all of which are hereinafter collectively referred to as the "Health and

Welfare Plan." (Emphasis ours.)
The Trust Agreement does not specify that any additional plans constitute separate trusts.

16. The Trust Agreement does, however, require the Trustee to keep separate records in respect
of each of

the Trust Agreement provides:

the separate Plans. Article 3, paragraph (2)(p) of

The Trustee shall keep accurate and detailed accounts of all
investments and transactions made by it pursuant to this Agreement
and shall keep separate records for each of the separate Plans.
(ii) Representations to Revenue Canada

17. Evidence of Nortel's intention may also be gathered from its representations to Revenue
Canada for the tax ruling. These representations refer to a single trust fund with "subaccounts" created expressly for the purpose of record-keeping. In the overall description of
the arrangement, in its letter to Revenue Canada dated December 1 6, 1 979 (the "Ruling
Request Letter"), Nortel states that Nortel (with related companies) proposes "to establish a
Health and Welfare Trust Fund."

1 8. In describing the Long Term Disability Plan, the Ruling Request Letter states:

Under this plan eligible claims by employees will be submitted to the
administrator for settlement. The administrator wil then issue a draft
to the claimant( s) drawn on the trust's account.

19. In the description of the Group Life Insurance Plan (Part I - Basic & Part II - Optional), the
Ruling Request Letter states:

Contributions (both the active employees' and the Company's) not

expenses of the Carrier wil be

immediately applied against claims &

deposited/transferred to a sub-account of the Trust called the

"Pensioners Insurance Fund". (With respect to Part I - Basic.)
*

*

*

Group Life Insurance (Part II) is paid totally by the employees and is
optionaL. These employees' contributions wil form part of the trust
fund but wil be kept in a separate sub-account.

Under this plan (both Part I and Part II) the Carrier wil receive and
settle all claims and receive settlement of its premium at that time from
the Trust. As a matter of record keeping claims together with the

Carrier's claim expense charges wil be charged to the respective subaccounts.
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(iii) Administrative and Accounting Practices

20. The manner in which Nortel administered the HWT and performed financial reporting may
also be relevant.

21. During the administration of the HWT in the normal course, the Trustee accounted for the
assets in the HWT in part by distinguishing between pay-as-you-go benefit plans and funded
benefit plans with notional reserve accounts.
22. The reports prepared by actuaries and accountants for the purposes of determining Nortel's

funding policy with respect to the Health and Welfare Plan and preparing financial
statements ofNortel and the HWT refer to "reserves" or "sub-accounts" in respect of certain
of the Plans.

23. On the other hand, Nortel fies only one federal tax return in respect of the HWT. In
addition, it appears that Nortel did not instruct the Trustee to establish separate bank accounts
and no separate bank accounts were maintained in respect of each Reserved Plan.
Analysis
24. It may be possible to argue that, because separate records were maintained in respect of each

of the Plans, Nortel intended to "earmark" the funds for specific purposes. The notes to the
financial statements set out the funded status of each Reserved Plan separately (i.e., longplan, survivor income benefit plan, pensioners' insurance plan and employeeterm disabilty
financed group life plan (Part II)). In addition, both the ruling and the Ruling Request Letter
refer to sub-accounts of the Trust Fund, which could suggest an intention on the part of
Nortel to create separate trusts.
the Trust Agreement creating separate
trusts and thus no clear statement of intent to create separate trusts. Instead, there are clear
provisions stating that the sub-accounts were for record-keeping purposes only, and separate

25. However, as stated above, there is no express term of

bank accounts were not established or maintained.

26. We have been unable to find any case where a court has held that there was an intention to
create separate trusts on the basis of record-keeping alone. The fact that the accounting and
actuarial valuations were performed on a "plan-by-plan" basis indicates nothing more than
compliance with Article 3, paragraph (2)(p) of

the Trust Agreement.

27. In conclusion, given the provisions of the Trust Agreement, other relevant documents and

Nortel's administrative practices, the HWT constitutes one trust providing a number of
different benefits for the beneficiaries.

Goo

Page

6

ß. Who is entitled to the assets in the reserve account on the financial statements referred
to as Group Life- Part II (related to optional life insurance)?
28. The 2009 financial statements refer to an amount of $17,906,000 in the reserve account in
life) benefit (the "Optional Life Account") and there
is no corresponding liability. There are three possibilities for the allocation and distribution
of the Optional Life Account:
the group life-part II (optional

respect of

. Payment to optional

life participants;

. Reversion to Nortel; or

. Inclusion of these funds as part of the Trust Fund to be distributed to those

beneficiaries eligible to participate in the corpus of the HWT at the time of
termination and distribution of

the HWT.

life participants

Payment to optional

life insurance plan (i.e., the premiums) were made by
the participants (except for those persons on long-term disability whose premiums were
contributed by Nortel). Term life insurance was provided by Sun Life, and Nortel was the
policyholder.

29. All ofthe contributions to the optional

30. If

the HWT establishes separate trusts, the employees participating in optional life may argue

that they are entitled to the Optional Life Account, as they are its only beneficiaries.
However:

the Trust Agreement, Nortel would be entitled to these funds
because Article VI of the Trust Agreement provides that, on termination, any surplus
remaining reverts to Nortel.

(A) On the plain language of

(B) The employees received what they bargained for. Based on the employee

communications provided to us, the employees participating in optional life had no
expectation that they would receive anything other than term
life insurance protection
1 It is unlikely that these
and a conversion privilege in the event of termination.

In Canadian Dental Association v. Association des Chirurgiens-Dentistes du Quebec, 1994 CLB 4402, 17 O.R. (3d)
817, the Ontario Court of Appeal considered a similar fact scenario. The national association of dentists ("CDA")
developed an insurance program for dentists. Coverage was provided on an experience-rated basis. Surpluses were
declared in several consecutive years with respect to the life and disability plans, and such surpluses were paid to
CDA. The trial court determined that surplus funds belonged to the participants who had paid the premiums. The
Court of Appeal allowed the appeaL. It relied on the fact that, when a participant pays a premium in respect of an
insurance policy, the expectation is that he or she wil have protection against the insured risk under the policy and
nothing further.

Goodmans
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reserved funds were contemplated by anyone other than Nortel and Sun Life, and
there is no evidence of an intention on the part of the participants not to part outright
with the premiums when they paid them. Indeed, the participants in the optional life

plans changed from year to year, and any participant who elected not to participate in
a following year received no refund.

(C) Even if there are separate trusts for the Reserved Plans, there is an issue with respect

to certainty of objects for the Optional Life Account. The Optional Life Account
historically was used to pay optional life claims when there was a year of negative
experience and used to reduce premiums in the next year if premiums in respect of a
year were set too high. In other words, it was used to benefit not past participants but
current and future optional life participants, who are unknown. As a result, there does
not appear to be certainty of objects. Therefore, it is arguable that there canot be a

separate trust in respect of the Optional Life Account.
31. Nevertheless, whether there is a single trust or several trusts, optional life participants may

argue they should be the beneficiaries of the Optional Life Account on the basis of resulting
or constructive trust.
(i) Resulting Trust

32. The authors of Oosterhoff on Trusts divide resulting trusts into two broad categories:

The first occurs when a settlor transfers assets to trustees and thereby
creates or intends to create an express trust. If the express trust fails to
arise or fails to dispose of the entire beneficial ownership of the trust
assets, the remainder normally results to the settlor or to his or her
estate.

Resulting trusts in the second category arise when one person (A)
voluntarily transfers an asset to another person (B) or when A
the asset to B. In
these situations, equity usually presumes that A did not intend that B
should take the asset beneficially, and therefore, B wil hold the asset
purchases an asset and directs the vendor to trans

fer

on resulting trust for A unless the presumption is rebutted?

33. Because the employees participating in the optional life insurance plan paid all of the
premiums for the life insurance benefits, they could argue that, in effect, they overpaid the
original premiums, and should be reimbursed under a resulting trust. However, since the

optional life policy is only between Nortel and Sun Life, the participants would have to
establish that Nortel acted as their agent in procuring the life insurance from Sun Life and

2

A.H. Oosterhoff et at., Oosterhoff on Trusts: Text, Commentary and Materials, 7th ed. (Toronto: Carswell, 2009) at
590.

Good
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wrongfully kept any surpluses, for which there is no evidence. Among other things, there is
no evidence of:
. any understanding or intention that Nortel would act as an agent of the employees in

purchasing the insurance;
. separate policies, certificates or accounts in the names of specific employees;

. liability on the part of employees for any shortfall (which would be expected if they

were the principals);
. an expectation of receiving a refund of premium based on favourable claims
experience; or

. any right of employees to require a return or transfer of the funds or the delivery of

policies.
To the contrary, the evidence is that Nortel and Sun Life treated Nortel as the principal,
including the cross-rating of claims between basic and optional life. Accordingly, we do not
think a Court would impose a resulting trust.
(ii) Constructive Trust

34. A constructive trust is a remedy that a court may impose where necessary to prevent the
unjust enrichment of the defendant at the expense of the plaintiff, or to compensate the
plaintiff for a wrong.3 The participants in the optional life insurance plan may claim that a
constructive trust should be imposed on the Optional Life Account.
35. Each of

the following elements must exist to warrant the imposition of a constructive trust:

. enrichment,
. corresponding deprivation, and
. the absence of any juristic reason for the enrichment.4

The courts have also recognized that a constructive trust may be appropriate more generally

to prevent persons from retaining property which, in "good conscience," they should not be
5
permitted to retain.

Roy Goode, "Propert and Unjust Enrichment" in Andrew Burrows, ed., Essays on the Law of Restitution (Oxford:

Clarendon Press, 1991) 215 at 217; Soulos v. Korkontzilas, (1997) 2 S.C.R. 217 at para. 43.
4

Pettkus v. Becker, (1980) 2 S.C.R. 834; Sorochan v. Sorochan, (1986) 2 S.C.R. 38 at para. 9.

5

Soulos v. Korkontzilas, Supra Note 3 at paras. 17,29-34.

Ul'

Page 9

36. In 1 Uo.E., Local 894 v. Smurfit-Stone Container (Canada) Inc., 6 the employer had received

demutualization proceeds in respect of life insurance plans. The employer was the
policyholder and paid the premiums. The New Brunswick Court of Appeal held that there
was no unjust enrichment or fiduciary obligation and therefore it was not appropriate to
impose a constructive trust. Although the demutualization benefit had enriched Smurfit-

Stone, the Union had not suffered a corresponding deprivation. The employees had not been

deprived of any of the defined benefits they bargained for. In addition, since the policy
caried with it an ownership interest in Sun Life and Smurfit-Stone was the policyholder,

there was a juristic reason for it to retain the demutualization benefit.
37. Similarly, the optional life participants may be unable to establish a deprivation because they

obtained exactly what they had bargained for (i.e., term life insurance coverage). As all of
the elements required to make out a case for unjust enrichment are not present, a constructive
trust should not be imposed.
38. The situation of the optional life participants is distinguishable from the situation of the
annuitants in Re Nortel Networks Corporation,7 where a constructive trust was imposed on
individual annuity contracts held by Sun Life. In that case:
. separate accounts were kept by Sun Life relating to each individual annuitant;

. upon retirement, the annuitants had a right to the amounts in their accounts

through one of four available methods;
. although Nortel was named as owner and beneficiary, each annuity also

recorded the name of a particular individual as "annuitant";
. the annuitants did not receive the payments from Nortel to which they were

entitled; and
. but for the constructive trust, the assets would have gone to Nortel's general

creditors, which the Court considered would be a windfall.

The optional life participants, by contrast, received the coverage they bargained for. Separate
accounts were not kept by Sun Life for named individuals; the participants had no right to
receive refunds of premium or direct a delivery or transfer of surplus funds; and there is no
concern about a windfall, since under the Proposed Allocation Methodology the funds wil be
used for payments to other beneficiaries who are suffering a shortfall on their claims.

6
1. uo.E., Local

7

894 v. Smurfit-Stone Container (Canada) Inc., 2005 CarswellNB 209 (C.A.).

Nortel Networks Corp. (Re), 2010 ONSC 3061.

ood
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39. Where all the elements described in paragraph 35 above are not present, a court may
nevertheless impose a constructive trust on the basis that it would not be in good conscience
to allow the legal owner of specific assets to retain them. In NA.I T Academic Staff
Association v. NA.I T, 8 a significant portion of the premiums had been paid by the
participants. N.A.I.T. was the owner of the policy and received the demutualization

proceeds. The union took the position that a fiduciary relationship existed between the
employer and the employees because N.A.I.T. acted as the employees' agent in obtaining the

policy and remitting the premiums. The Court found that an agency existed suffcient to be
the foundation for the fiduciary duty claimed, and that N.A.I.T. had profited as a result of
that relationship. N .A.I. T.' s breach of its fiduciary duties by keeping the money (even in the

absence of misconduct) was remedied by imposing a constructive trust.

40. While it might not be in good conscience for Nortel to retain the Optional Life Account, the
same cannot be said if the Optional Life Account remains in the Trust Fund for distribution
to the other HWT beneficiaries who are suffering a shortfall on their claims. Further, as
discussed in paragraph 33 above, there are no indicia of agency in this case.
Reversion to Nortel

41. If the Optional Life Account is a separate trust fund and there is no constructive or resulting
trust, under the terms of the Trust Agreement, Nortel is entitled to surplus funds on the

termination of the HWT. However, given the tax rules related to health and welfare trusts
(i.e., there can be no reversion), this result is not tenable and would potentially throw into
question the tax treatment of the HWT since inception. In addition, the financial statements

in respect of the HWT disclose a debt to the HWT due from the sponsoring company
(Nortel). The financial statements do not indicate to which of

the reserved funds the debt due

from the sponsoring company relates. Accordingly, it could be allocated a number of
different ways, including a set off in respect of any entitlement of Nortel to excess optional
life funds. Finally, the Trust Agreement does not provide for any reversion to Nortel unless
"all expenses, claims and obligations and future benefits and claims arising under the terms
of the Trust Agreement and the Health and Welfare Plan" have been satisfied. Given the
large deficit in the Trust Fund, and with respect to the Plan, there can be no reversion to
whether there is one trust or several trusts.
Nortel regardless of
Inclusion in the Trust Fund

42. Whether the HWT is one trust or several trusts, the result would be the inclusion of the
Optional Life Account in the corpus of the HWT to be distributed to those beneficiaries
eligible to participate at the time of termination.

Northern Alberta Institute of Technology Academic Staff Assn. v. Northern Alberta Institute of Technology, 2002
ABQB 750; the Alberta Court of Appeal affrmed the decision, but sent the matter back to the Court of Queen's
Bench to recalculate the amount of money for which NASA should have its constructive trust, 2004 ABCA 42
(leave to appeal to the SCC refused, 2004 SCCA 154)
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C. Which claims participate on a termination of the HWT?
43. In order to determine which claims participate on termination, we wil consider:

(i) the beneficiaries of the HWT;

(ii) the termination provision in Article VI of the Trust Agreement (the

"Termination Provision"); and
(iii) application ofthe Termination Provision to claims of

the beneficiaries.

(i) The beneficiaries of the HWT

44. "Beneficiaries" is not expressly defined in the Trust Agreement. Instead, Article II of the

Trust Agreement states that the Trust Fund is "created for the pllrpose of providing the
Health and Welfare Plan benefits for the benefit of Employees". "Employees" are "those
active and retired employees. of the Corporation and designated affiiated or subsidiary

corporations which have adopted the Health and Welfare Plan, including dependents as
defined in Schedule A, on whose behalf contributions are or have been made to the Trust
Fund and who are eligible for benefits under the Health and Welfare Plan".

45. The first recital to the Trust Agreement refers to components of the "Health and Welfare
Plan". These include a health care plan, management long-term disability plan, union long
term disability plan, management survivor income benefit plan, management short-term
disability plan and group life insurance plan. In the Trust Agreement, all of these separate
arrangements are defined collectively to be the "Health and Welfare Plan". The definition of
Health and Welfare Plan also includes "such other similar plan or plans as the Corporation

may from time to time place in effect."
46. Therefore, under the Trust Agreement, the beneficiaries of the HWT are defined widely as

those employees and former employees of Nortel and their dependants who are eligible for
benefits under a health or welfare benefit arrangement that is funded by or through the Trust
the HWT, Nortel itself.
Fund, and, where there is a surplus on wind-up of
(ii) The Termination Provision

47. The Trust Agreement provides that Nortel may terminate the HWT on sixty days' notice to
termination, the Trustee must take certain steps:
notice of
the Trustee. Upon receipt of

Termination the Trustee shall within one
hundred twenty (120) days determine and satisfY all expenses, claims

Upon receipt ofthe Notice of

and obligations arising under the terms of the Trust Agreement and
Health and Welfare Plan up to the date of the Notice of Termination.

The Trustee shall also determine upon a sound actuarial basis, the
amount of money necessary to pay and satisfY all future benefits and
claims to be made under the Plan in respect to benefits and claims up

00
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to the date of the Notice of Termination. The Corporation and the
designated affliated or subsidiary corporations shall be responsible to

pay to the Trustee suffcient funds to satisfy all such expenses, claims

and obligations, and such future benefits and claims. The final
accounts of the Trustee shall be examined and the correctness thereof
ascertained and certified by the auditors appointed by the Trustee.

Any funds remaining in the Trust Fund after the satisfaction of all
expenses, claims and obligations and future benefits and claims,

arising under the terms of the Trust Agreement and the Health and
Welfare Plan shall revert to the Corporation. (Emphasis ours.)

48. Whether the HWT is one trust or consists of several separate trusts, lack of clarity in the
Termination Provision raises an issue of precisely which benefits and claims participate on
termination. Specifically:
. It is clear that any claims actually made and obligations actually incurred up to

the date of the Notice of Termination should participate. These would include,

for example, reimbursement of medical bils actually incurred, life insurance
payments to the estates of people who died and income payments due to LTD
beneficiaries.
. What is not clear is which future benefits and claims should be paid from the

HWT. The phrase "future benefits and claims" is not defined in the Trust
Agreement and occurs only in the Termination Provision. While some meaning
must be given to the word "future", meaning must also be given to the
Termination".
the Notice of
expression "up to the date of
The next section offers an interpretation of the Termination Provision that gives
meaning to the language as a whole, and explains how this interpretation would be
benefits.
applied to different types of
(iii) Application of the Termination Provision to claims of the beneficiaries

49. It is first necessary to consider generally whether future benefits would be available to ALL

beneficiaries of the HWT, which in turn requires a consideration of the concept of vested
rights. Some beneficiaries have vested rights and benefits under the Plans. Benefits vest
when an employee or former employee becomes absolutely entited to receive what is
promised; that is, the promise to provide the benefits is not subject to any contingency.

Vested benefits cannot be reduced or eliminated.9 The beneficiaries with vested benefits are

9

In Dirco (Canada) Ltd. v. CAW-Canada, (1993) 2 S.C.R. 230 at para. 87, the Supreme Court expressed the view, in
obiter, that retirement rights that survive expiration of the underlying agreement vest at the time of retirement and
cannot be taken away.
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pensioners and people in receipt of LTD benefits, survivors' income benefits and survivor
transition benefits.

50. By contrast, the benefits of active employees may be amended or terminated at any time, as

may the employment itself. Claims in respect of these types of benefits (health, dental and
life (basic and optional, subject to the discussion above) for active employees other than
those on LTD) are not vested and therefore should not participate unless they have been
incurred by the date of the Notice of Termination. Claims in respect of future benefits for
active employees are uncertain and contingent and cannot be said to have arisen before the
Termination.

date ofthe Notice of

51. ' If the Trust Agreement is interpreted to provide that, on termination, all beneficiaries with

vested rights under all Plans participate for future benefits, then all such claims would be
included. However, this interpretation gives no meaning to the cut-off date stipulated in the
the Notice of

Trust Agreement: "up to the date of

Termination."

52. If, by contrast, the Trust Agreement is interpreted to give meaning to both the expression

"future benefits" and to the stipulated cut-off date, the Trustee should pay only "future
benefits and claims" that can be considered to have been made or incurred prior to the notice

of termination. "Future benefits and claims" may further be interpreted to also include
claims that have not been made at the date of the Notice of Termination but that, without
termination, would certainly have been made in the future. Applying this interpretation to
each category of benefit:

(i) Pensioner Medical/Dental: Only claims that were actually incurred prior to
the Notice of Termination would be included, since future benefits (being
contingent and uncertain) cannot be said to have existed prior to the cut-off
date.
(ii) Pensioner Life Insurance: As pensioner life is permanent (and not term)

insurance, it may be argued that the present value of this future benefit for all
pensioners should be included, as there is no contingency with respect to the
ultimate payment of this benefit. This benefit may therefore be considered to
have existed before the cut-off date.
the future benefit for LTD income already
in pay prior to the Notice of Termination should be included on the basis that
a claim was made before the Notice of Termination and the ongoing stream of

(iii) LTD Income: The present value of

income constitutes future benefits in respect to that claim.

(iv) LTD Medical/Dental: Only claims that were actually incurred prior to the
Notice of

Termination would be included, on the same basis as (i), above.
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(v) LTD Life Insurance: It may be argued that the present value of this future
benefit for all L TDs should be included,

as those individuals who are on

permanent disability wil either die while on LTD or after retirement, so that
they are covered in any event, and the claims are not contingent.
(vi) SIBs: The present value of the future benefit for SIB income already in pay

prior to the Notice of Termination should arguably be included, on the same
basis as (iii) above.
(vii) STBs: The present value of the future benefit of STBs in pay prior to the

Notice of Termination should arguably be included, on the same basis as (iii)
above.

53. As noted previously, claims that do not participate on a termination of the HWT may
nevertheless remain valid claims in the Nortel estate.

54. Although we do not believe that the existence of the Reserved Plans demonstrates an
intention to establish separate trust funds, regard may be had to Nortel's practice to assist in
life, our analysis
interpreting the Termination Provision. Other than with respect to optional
leads to the conclusion that the claims entitled to toarticipate on termination are in fact claims
for benefits with respect to the Reserved Plans. 0 This strongly suggests that there was a
perceived difference between these types of claims and claims that Nortel paid on a pay-asyou-go basis. In other words, these were treated as claims that were certain to occur and
therefore required the keeping of reserves. This supports our conclusions with respect to

which claims participate on termination and which do not.
55. In conclusion, as discussed above, there are diffculties in interpreting the Termination

Provision. However, based on the Trust Agreement, other relevant documents and Nortel's
administrative practices, the following categories of claims should participate:
(i) claims of all beneficiaries of the HWT actually incurred before the Notice of

Termination; and
(ii) claims in respect of future benefits where those benefits have vested and meet

the test of the cut-off date as described above, being pensioner life insurance,
LTD income, SIBs and STBs. In addition, on balance, LTD life insurance
should be included.

10 Other than the special case of STBs in pay.
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D. How should the Trust Fund be shared among participating beneficiaries?
56. Under any interpretation of the Trust Agreement, an actuary would determine the present
value of the participating claims. Nortel would be required to pay the Trustee suffcient
funds to satisfy this obligation.

57. As set out above, the Termination Provision does not specify how the Trust Fund is to be

the HWT. Since there are insufficient funds to satisfy all claims
against the HWT, an issue arises as to how to allocate the Trust Fund among the competing
shared on the dissolution of

claims.
58. It is a well-established maxim that "equality is equity". This means that, in the absence of

sufficient reason for dividing property on any other basis, the courts wil order equal
11 This principle has been applied by Canadian courts in many different
division.

circumstances, including distributions of funds to investors in an insolvency and to
beneficiaries of a pension plan being wound up.

59. If the Reserved Plans were treated as involving separate trusts, the beneficiaries under each
Reserved Plan (other than optional life) would share pro rata in the funds reserved for that
Plan. Beneficiaries of plans without reserves would not receive anything from the HWT.
60. If there is a single trust,

the Trust Fund should be distributed pro rata among the claims

entitled to participate on termination.

iv. SUMMARY OF CONCLUSIONS
61. The HWT is a single trust fund.

life participants are not entitled to the Optional Life Account and these assets do
not revert to NorteL. As the HWT is a single trust fund, these assets should be distributed
among the HWT beneficiaries who are eligible to participate at the time of termination.

62. The optional

63. All claims and obligations arising up to the Date of Termination participate on a termination
the HWT.
of
64. With regard to future claims, it may be argued that (i) all claims for all future benefits vested
under the Plans should be present valued and participate; or that (ii) only claims made prior
to the date of the Notice of Termination, including the present value of future income

payments for benefits already in pay, should participate. Given the language of the Trust
Agreement as supported by Nortel's funding practices, the better view is that claims that
have not been made but would certainly have been made in the future should participate in
addition to those in (ii) above. Therefore, the following would participate for the actuarial

11 John McGhee Q.C., Snell's Equity, 31 st ed. (London: Sweet and Maxwell, 2005) at paras. 5-20 to 5-23.
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value of future benefits: pensioner life insurance, LTD income, SIBs and STBs in pay and,
on balance, LTD life insurance.
65. The Trust Fund should be distributed pro rata among those entitled to benefit (under either
interpretation set out above) under the HWT on termination.
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Reserved Asset Method

4

Scenarios 1 to 4

Appendix D-1

6. Source: Mercer 2010 HWT Preliminary Valuation

5. The Reserved Asset Method allocates HWT Assets using the reserved asset mix as at December 31, 2009 (as disclosed in the 2009 Health Welfare Trust Financial Statements)

1. Pensioner Life Premiums for 2010 have been treated as charge against the distribution in respect of the Pensioner Life Benefit (if any)
2. LTD Life and LTD M&D includes $2.0 million and $5.2 million, respectively, related to LTD individuals who are assumed to proceed to retirement and become eligible as pensioners.
3. Optional life reserved asset of $18.7 million has been allocated pro rata amongst the other reserved assets based on asset value
4. The pro-rata allocation of the optional life reserved asset amongst the other remaining reserved asset categories results in the SIB reserved asset allocation exceeding the total benefit claim
attributable to this category. No adjustments have been made to limit the SIB distribution under the reserved asset method

NOTES

Total

Pensioner Life 2010 Premiums1
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SIB
STB - in pay
STB - accrued
Optional Life

4

LTD Benefit Total

LTD Income (including IBNR)
2
LTD M&D
LTD - STB accrued
LTD Life 2
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Pensioner Benefit Total

Pensioner Life (including ADB) 1
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Cdn Millions
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Illustrative Allocation Scenarios

Nortel Health and Welfare Trust
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4. Source: Mercer 2010 HWT Preliminary Valuation

3. The Reserved Asset Method allocates HWT Assets using the reserved asset mix as at December 31, 2009 (as disclosed in the 2009 Health Welfare Trust Financial Statements)
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2. LTD Life and LTD M&D includes $2.0 million and $5.2 million, respectively, related to LTD individuals who are assumed to proceed to retirement and become eligible as pensioners.

$

$

$

[Distribution %: 53.3%]

7
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1. Pensioner Life Premiums for 2010 have been treated as charge against the distribution in respect of the Pensioner Life Benefit (if any)

NOTES

Total

Pensioner Life 2010 Premiums1

Total Benefits

SIB
STB - in pay
STB - accrued
Optional Life

LTD Income (including IBNR)
LTD M&D2
LTD - STB accrued
LTD Life 2
LTD Optional Life Benefit
LTD Benefit Total

Pensioner Life (including ADB) 1
Pensioner M&D
Pensioner Benefit Total

Type of Benefit

Cdn Millions

Scenario: Optional Life is a participating benefit

Illustrative Allocation Scenarios

Nortel Health and Welfare Trust

$

508.5

$

$

$

80.0

7.80

2.55
72.2

12.57
4.67
0.71
17.95

12.16
39.54
51.70

[Distribution %: 15.7%]

9
All Benefits Share
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$

$

$

80.0

7.80
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72.2
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29.68
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Proposed
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Share Pro
[Distribution
%: Rata
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11
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Share Pro Rata

$

$

$

Scenarios 9 to 11

Appendix D-3

3. Source: Mercer 2010 HWT Preliminary Valuation (excludes STB Liability)

2. LTD Life and LTD M&D includes $2.0 million and $5.2 million, respectively, related to LTD individuals who are assumed to proceed to retirement and become eligible as pensioners.

80.0

7.80

12.17
72.2
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-

[Distribution %: 75.1%]

1. Pensioner Life Premiums for 2010 have been treated as charge against the distribution in respect of the Pensioner Life Benefit (if any)
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$
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Scenario: STB Liability is excluded and Optional Life does not participate
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Nortel Health and Welfare Trust

$
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$
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37.76
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$

$
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-
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$
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$
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-
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$

$

$

3. Source: Mercer 2010 HWT Preliminary Valuation (excludes STB Liability)

2. LTD Life and LTD M&D includes $2.0 million and $5.2 million, respectively, related to LTD individuals who are assumed to proceed to retirement and become eligible as pensioners.

80.0

7.80

9.01
18.74
72.2

44.45

44.45
-

-

[Distribution %: 55.6%]

1. Pensioner Life Premiums for 2010 have been treated as charge against the distribution in respect of the Pensioner Life Benefit (if any)

NOTES
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SIB
STB - in pay
STB - accrued
Optional Life
Total Benefits

LTD Optional Life Benefit
LTD Benefit Total

LTD Income (including IBNR)
LTD M&D2
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LTD Life 2

Pensioner M&D
Pensioner Benefit Total

Pensioner Life (including ADB) 1

Type of Benefit

Cdn Millions
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Benefits in Pay
Share Pro Rata

Scenarios 12 to 14

Illustrative Allocation Scenarios

Scenario: STB Liability is excluded and Optional Life is a participating benefit
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Cour File No. 09-CL-7950

ONTARO
SUPERIOR COURT OF JUSTICE

COMMRCIA LIST
THE HONOURLE MR.

)

WEDNESDAY, THE 31 ST DAY

)

mSTICE MORA WETZ

OF MACH, 2010

)

IN TH MATTER OF THE COMPANIES' CREDITORS ARGEMENT ACT,

~"túRr..
_ V'~ R.S.C.1985, c. C-36, AS AMNDED
Q¡0 " ",~~-' "'&ì'

It \,' &'-t." MATTER OF A PLAN OF COMPROMISE OR ARGEMENT OF

;; l1 RT NETWORK CORPORATION, NORTEL NETWORK LIMTED,
i ~~A,~RT~ NETWORK GLOBAL CORPORATION, NORTEL NETWORKS
~,r)~~~E~IONAL CORPORATION and NORTEL NETWORK TECHNOLOGY

.i;..~' CORPORATION (the" Applicants")
APPLICATION UNER THE COMPANIES' CREDITORS

ARRNGEMENT ACT,

R.S.C. 1985, c. C-36, AS AMNDED

SETTLEMENT APPROVAL ORDER
THIS MOTION, made by the Applicants (collectively, "Nortel") for an order
approvig the amended and restated settlement agreeinent made as of the 30th day of March,
2010, attched as Schedule "A" to ths Order (the "Amended and Restated Settlement

Agreement") and for the other relief set out in the Notice of Motion dated March 30, 2010
was heard ths day at 393 University Avenue, Toronto, Ontao.

ON READING the afdavit of Elena King sworn March 30, 2010 and the FortySecond Report of

Ernt & Young Inc. dated March 30, 2010 (the "Fort-Second Report") in

its capacity as monitor (the "Monitor"), and on hearng submissions' of counsel for the

Applicants, the Monitor, The Nortern Trut Company, Canada, in its capacity as trstee of
the HWT and it is capacity as trstee and custodian for the trst fuds maitaed in respect of

the Pension Plans and the master trst for the Pension Plan, the Nortern Telecom Limited
Pension Trut Fund, the Opposing LTD Employees and the Board of Directors of Nortel

Networks Corporation and Nortel Networks Limted and on the consent of CAW, the Former

DOSTOR: 1911631\2
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Employees Representatives, the LTD Representative and Representative Counsel (as those
terms are defined in the Amended and Restated Settlement Agreement); the DCC, the

Bondholder Committee (as those terms are defined in the Amended and Restated Settlement
Agreement) and the Superintendent of

Financial Services of Ontario (the "Superintendent") as

the administrator of and on behalf of the Pension Benefits Guarantee Fund (the "PBGF") not
opposing, no one else appearing although duly served as appears from the affdavit of service
of

Katie Legree dated March 30,2010, filed.

1. THIS COURT ORDERS that service of the Notice of Motion, the Forty~Second
Report and the Motion Record is hereby validated so that this Motion is properly returnable
today and further service thereof is hereby dispensed with.

2. THIS COURT ORDERS that capitalized terms used herein and not otherwise
defined shall have the meaning given to them in the Affidavit of Elena King dated February
18,2010 or the Amended and Restated Settlement Agreement.

Amended and Restated Settlement Agreeinent

3. THIS COURT ORDERS that the Amended and Restated Settlement Agreement is
hereby approved in its entirety, including all schedules attached thereto, and that the Paries
thereto (including by representation) are hereby bound by this Order and the Amended and
Restated Settlement Agreement and authorized and directed to comply with their obligations
thereunder, including, without limitation, to make the payments provided for therein. The

Amended and Restated Settlement Agreement supersedes all prior arrangements and
understandings among the Parties thereto (including by representation) with respect to such

subject matter, including, without limitation, the Settlement Agreement made as of the 8th
day of

February, 2010.

Pension Plans

4. THIS COURT ORDERS AND DECLARES that any Pension Claims made in these
proceedings or in any subsequent receivership or bankuptcy proceedings or in any other
proceedings or in any other forum whatsoever concerning Nortel, any Nortel Worldwide

Entity or the Pension Plans shall, to the extent they are allowed pursuant to any claims
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adjudication procedure established in such proceedings, ran as ordinary unsecured claims on

a pari passu basis with the claims of ordinar unsecured creditors of Nortel, such that no par
of any Pension Claims shall be entitled to any preferential treatment or enjoy any priority in
any maner over the claims of ordinary unsecured creditors made against Nortel, or ran as a

priority claim, as a trust (whether deemed or otherwise) or a lien or charge.

5. THIS COURT ORDERS AND DECLARES that no person or entity, including
without limitation, (i) the Representatives, (ii) the Superintendent, as administrator of and on

behalf of the PBGF, (iii) NNL, as the administrator of the Pension Plans, (iv) all successor
administrators of the Pension Plans (whether appointed by the Superintendent or otherwise),

and (v) the Pension HWT Claimants, all future members and beneficiaries of the Pension
Plans, the trustee and custodian of the Pension Plans, the employees and former employees of
Nortel and others who may have or make claims against Nortel or any Nortel Worldwide

Entity with respect to employment or post employment or po~t retirement benefits
(collectively, with the Pension HWT Claimants, the "Employee Claimants"), shall directly or

indirectly assert, advance, re-assert or re-fie any claim or initiate any legal proceedings or
actions of any nature or kind in these proceedings or in any subsequent receivership or

bankptcy proceedings, or in any other proceedings, or in any other forum whatsoever
concerning Nortel, any Nortel Worldwide Entity (to the extent such claims are provable) or

the Pension Plans except as an ordinary unsecured claim ranking on a pari passu basis with

the claims of ordinary unsecured creditors of Nortel, and shall not assert or advance any
claim, directly or indirectly, that the Pension Claims, or any par thereof, ranks as a priority or
preferential claim over the claims of ordinary unsecured creditors or Nortel, including,

without limitation, that it is the subject of a trust (whether deemed or otherwise) or a lien or

charge, or under other legal or equitable theory, and all such priority, trust, lien or charge
claims are hereby forever bared, enjoined, released and extinguished as against Nortel, any
Nortel Worldwide Entity, the Pension Plans, the trustee and custodian of the Pension Plans,
and their respective officers, directors, employees, agents, members, legal counsel, financial
advisors and each of the heirs, executors, administrators, legal representatives, successors and
assigns of each of
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6. THIS COURT ORDERS that the portion of

proofs of claim already or hereafter filed

by the Superintendent as the administrator of and on behalf of

the PBGF, by Nortel, by any

Employee Claimants or by any other person or entity claiming, asserting or advancing priority

or preferential treatment of any kind, including, without limitation, trusts (whether deemed or

otherwise) liens or charges in respect of any Pension Claims or payments by the PBGF with
respect to the Pension Plans be and they hereby are disallowed, but only to the extent that they

claim such priority or preferential treatment, without prejudice to the ordinary unsecured
claims included in such proofs of claim. FOr greater certainty, such disallowance shall not

otherwise affect the quantum or validity of such claims, which shall ran as ordinary
unsecured creditors on a pari passu basis with the claims of the ordinary unsecured creditors
of Nortel, in each case, to the extent allowed against Norte! pursuant to any claims

adjudication procedure established in these proceedings.

7. THIS COURT ORDERS that with respect to claims by the Superintendent on behalf

of the PBGF, and any administrator appointed by the Superintendent, paragraphs 4, 5 and 6
shall only apply if: (i) the Pension Payments are made in accordance with the Amended and _
Restated Settlement Agreement; and (ii) no bankruptcy order is made with respect to Norte!
on or before September 30, 2010.

8. THIS COURT ORDERS that as long as NNL continues to administer the Pension
Plans, there shall be no change whatsoever to the plan terms of the Pension Plans without the
approval of the Court, and no change to the current asset mix or investment policies with
respect to the Pension Plans other than at the request, and with the consent, of the

Representative Counsel and the approval of the Court.

9. THIS COURT ORDERS that Nortel shall make all current service payments and
special payments to the Pension Plans in respect of defined benefit entitlements thereunder in

the same manner as it has been doing over the course of the proceedings under the CCAA,

through to Marc,h 31, 2010 in accordance with the last actuarial valuation for the Pension

Plans fied with the Financial Services Commission of Ontario ("FSCO") in the aggregate
amount of $2,216,254.00 per month. Thereafter and through to September 30,2010, Nortel

shall make only current service payments to the Pension Plans (in accordance with the last
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actuarial valuation for the Pension Plans filed with FSCO) in the aggregate amount of
$379,837.00 per month. For greater certainty, Nortel shall not be required to make any
special payment contributions to the Pension Plans after March 31, 2010. Norte

1 shall also

make current service contributions in respect of defined contribution entitlements under the

Nortel Networks Limited Managerial and Non~Negotiated Pension Plan (Registration No.
0342048) in accordance with the terms thereof, through to September 30, 2010 and shall not
be precluded from doing so by the terms of the Amended and Restated Settement Agreement.

Nortel shall not be required to make any payments to the Pension Plans after September 30,
2010, except in respect of any claims in respect of the Pension Plans allowed against Nortel
(which claims shall rank on a pari passu basis with the unsecured claims of the ordinary

unsecured creditors of Nortel) pursuant to any claims adjudication procedure established in
these proceedings. Neither Nortel, nor any Norte1 Worldwide Entity shall have any liability

regarding any contributions, fees, indemnities, charges or costs of any kind in respect of the

administration of the Pension Plans that occurs after September 30, 2010. For greater
certainty, nothing in this paragraph affects any obligation or liability of Nortel regarding any

contributions, fees, indemnities, charges or costs of any kind in respect of the administration
of

the Pension Plans that occurs before 11 :59 p.m. on September 30, 2010.

Health and Welfare Trust

i O. THIS COURT ORDERS AND DECLARES that any HWT Claims made in these
proceedings or in any subsequent receivership or bankuptcy proceedings, or in any other
proceedings, or in any other forum whatsoever concerning Nortel, any Nortel Worldwide

Entity or the HWT shall, to the extent they are allowed against Nortel pursuant to any claims
adjudication procedure established in such proceedings, rank as ordinary unsecured claims on

a pari passu basis with the claims of ordinary unsecured creditors of Nortel, and no part of
any such HWT Claims shall rank as a preferential or priority claim or shall be the subject of a
constructive trust or trust of any nature or kind.

I 1. THIS COURT ORDERS AND DECLARES that no person or entity, including
without limitation, the trustee of the HWT, the Employee Claimants and the Representatives,

shall, directly or indirectly (i) advance, assert, re-assert, re-file or make any HWT Claim in
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these proceedings or in any subsequent receivership or bankruptcy proceedings, or in any

other proceedings, or in any other foru whatsoever concerning Nortel, any Nortel

Worldwide Entity (to the extent that such claims are provable) or the HWT except as an
ordinary unsecured claim raning on a pari passu basis with the claims of ordinary unsecured

creditors of Nortel, or (ii) advance, assert, re-assert, re-fie or make any claim that any HWT

Claims are entitled to any priority or preferential treatment over ordinary unsecured claims,

including without limitation that they ran as preferential or priority claims against Norte! or
any Norte1 Worldwide Entity, or are the subject of a constructive trust or trust of any nature or
kind, and all such claims are hereby forever barred, enjoined, released and extinguished as
against Nortel, any Nortel Worldwide Entity, the HWT and the tnistee of

the HWT, and their

respective offcers, directors, employees, agents, members, legal counsel, financial advisors
and each of the heirs, executors, administrators, legal representatives, successors and assigns
of each of the foregoing.

12. THIS COURT ORDERS AND DECLARES THAT nothing in this Order,
including, without limiting the generality of the foregoing, the provisions of paragraphs 10

and 11, affects the determination on any basis whatsoever of the entitement of any
beneficiary to a distribution from the corpus of

the HWT.

Release and Charge

13. THIS COURT ORDERS that the M&D Beneficiaries and former employees entitled
to payment from the Termination Fund shall be entitled to the benefit of a charge on Nortel's

Property (as defined in the Initial Order) to secure payment of the Medical and Dental
Payments, Income Payments, Termination Payments and Pension Payments (the "Payments

Charge"), which Payments Charge shall: (i) hOt exceed an aggregate amount of FIFTYSEVEN MILLION DOLLARS ($57,000,000.00); (ii) ran subordinate in priority to the Inter-

company Charge and the Shortfall Charge (as both terms are defined in the Initial Order);
(iii) apply in these proceedings and in any subsequent banruptcy or receivership; (iv) be
reduced in amount as the Medical and Dental Payments, Income Payments, Termination

Payments and Pension Payments are paid by an amount equal to each such payment made;
and (v) automatically terminate and be extinguished on the fiing with this Honourable Court
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by the Monitor of a certificate certifying that the terms of the Amended and Restated
Settlement Agreement have been complied with by Norte1.

14. THIS COURT ORDERS that the Payments Charge shall constitute a "Charge"
pursuant to the Initial Order, and shall be subject to the provisions relating to Charges

including, without limitation, paragraphs 42 through 47 thereof and that the creation of the

Payments Charge shall not preclude this Cour from creating additional charges under the
Initial Order that ran in priority to or pari passu with the Payments Charge.

15. THIS COURT ORDERS AND DECLARES that the Releasees, the trustee and
custodian of the Pension Plans, the CAW, the Representatives, and if and only if paragraphs 4,

5 and 6 apply as provided in paragraph 7, the Superintendent in his capacity as administrator

of and on behalf of the PBGF, and their respective officers, directors, employees, agents,
members, legal counsel and financial advisors and each of the heirs, executors, administrators,

legal representatives, successors and assigns of each of the foregoing, be and they are hereby

released, discharged and remised from any and all direct and indirect claims (contingent,
liquidated or unliquidated, proven or unproven, known or unkown, in the nature of damages

or otherwise, whether or not asserted and whether arising by contract, agreement (whether

written or oral), under statute, civil law, common law, or in equity, or otherwise in any
jurisdiction) related to (i) the Pension Plans, including without limitation, the administration

of the Pension Plans, any obligation to assert or advance in these proceedings, or in any
subsequent receivership or banuptcy proceedings or in any other proceedings or in any other

forum whatsoever concerning Nortel, any Nortel Worldwide Entity or the Pension Plans, any

claim raning in preference or priority to claims of unsecured creditors, as a trust (whether
deemed or otherwise) or a lien or charge, the funding of the Pension Plans (including any

obligation to contribute to the Pension Plans, except as required by paragraph 9 of this Order)
and the investment of

the Pension Plan assets, and (ii) the HWT, including without limitation,

the administration of the HWT, the funding of the HWT, any obligation to contribute to the

HWT and the investment of the HWT assets, provided that nothing herein shall release a

director of Nortel from any matter referred to in subsection 5.1(2) of the CCAA or with
respect to fraud on the part of any Releasee, with respect to that Releasee only.
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16. THIS COURT ORDERS AND DECLARES that the Nortel Releasees be and they
are hereby released, discharged and remised from any and all direct and indirect claims
(contingent, liquidated or unliquidated, proven or unproven, known or unkown, in the nature
of damages or otherwise, whether or not asserted and whether arising by contract, agreement

(whether written or oral), under statute, civil law, common law, or in equity, or otherwise in
any jurisdiction) that the Pension Claims and the HWT Claims, or any part thereof, rank as a

preferential or priority claim over the claims of ordinary unsecured creditors of Nortel, as a
trust (whether deemed or otherwise) or a lien or charge, or under any other legal or equitable
theory. For greater certainty, notwithstanding the foregoing, nothing in this Order shall

release or discharge the Nortel Releasees from any Pension Claims and HWT Claims to the
extent such claims are allowed as ordinary unsecured claims (which claims shall rank as on a
pari passu basis with the unsecured claims of the ordinary unsecured creditors of Nortel)
against the Norte

I Releasees pursuant to any claims adjudication procedure established in

these proceedings.

17. THIS COURT ORDERS that the Employee Claimants shall not assert, advance or
make any claims of any nature whatsoever against any person or entity whatsoever that could

reasonably be expected to result in a claim over (including, without limitation, a claim for
contribution or indemnity) being made against any of the Releasees or Nortel Releasees with
respect to the subject matter of

the release provisions hereof.

CCAA Plan or Subsequent Bankruptcy

18. THIS COURT ORDERS AND DECLARES that under no circumstances shall any
CCAA Plan of Arrangement in the Nortel proceedings (the "Plan") be proposed or approved

by the Cour if: (i) the Plan provides for separate classification of any Employee Claimants
from ordinary unsecured creditors of Nortel, including, without limitation, bondholders and
Nortel Networks Inc.; or (ii) the Employee Claimants and the other ordinary unsecured
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creditors do not receive the same pari passu treatment of their allowed claims against Nortel
pursuant to the Plan.
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AMENDED AND RESTATED SETTLEMENT AGREEMENT
THIS AGREEMENT made as of the 30th day of March, 2010
,

AMONG:

NORTEL NETWORKS CORPORATION, NORTEL

NETWORKS LIMITED, NORTEL NETWORKS

TECHNOLOGY CORPORATION, NORTEL
NETWORKS INTERNATIONAL CORPORATION,
NORTEL NETWORKS GLOBAL CORPORATION
(collectively, "Nortel" and individually a

"Nortel Entity")

- andERNST & YOUNG INC., solely in its capacity as monitor
in the CCAA proceedings ofNortel and not in its personal
capacity

(the "Monitor")

- and.
DONALD SPROULE, DAvin ARCHIBALD and
MICHAEL CAMPBELL, court appointed representatives
of
the Nortel Former Employees (as hereinafter defined)
(the "Former Employees Representatives"),

- andSUE KENNEDY, court appointed representative of
the
Represented LTD Beneficiaries (as hereinafter defined)

(the "LTD Representative")

- and.
MINSKY LLP, court appointed counsel to the
Nariel and the Represented LTD
Beneficiaries
KOSKIE

Former Employees of

("Representative Counsel")

- 2- and-

NATIONAL AUTOMOBILE, AEROSPACE,
TRANSPORTATION AND GENERAL WORKRS
UNION OF
CANADA (CAW-Canada) and its Locals 27,
1525,1530,1837,1839,1905 and/or 1915 and George
Borosh et al.

("CAW")

A. RECITALS

WHEREAS Nortel filed for and obtained protection under the Companies'
Creditors Arrangement Act ("CCAA") by order of the Ontario Superior Cour of Justice
(CoIlercial List) (the "Court") dated Januar 14, 2009, as amended and restated (the "Initial
Ol'der");

AND WHEREAS by Order of the Court dated May 27,2009, the Former
Employees Representatives were appointed representatives of all former employees, including
pensioners, of Nortel or any person claiming an interest under or on behalf of such former
employees or pensioners and surviving spouses in receipt of a Nortel pension, or group or class
of them, other than (a) those represented by counsel to the CAW, and (b) those who elected
pursuat to the requirements of such Order not to be bound by such Order (the individuals in
respect of whom the Former Employees Representatives were appointed pursuant to such Order,
are referred to herein as the "Nortel Former Einployees");

ANn WHEREAS certain employees and former employees of Nortel are
represented by counsel to the CAW;

AND WHEREAS by Order of the Cour dated July 30, 2009, the LTD
Representative was appointed representative of those employees of N ortel who are currently not
working due to ~ injury" ilness or medical condition in respect of which they are receiving or
entitled to receive .

disability income benefits by or through Nortel, and who may assert an

existing or future claim for payment, reimbursement or coverage arising in connection with their
employment with Nortel or termination thereof, a pension or benefit plan sponsored by Nortel,
including in relation to medical, dental, long-term or short-term disability benefits, life insurance
or any other benefit, obligation or payment to which suc1)

person (or others who maybe entitled

to claim under or through such person) may be entitled from or though Nortel , other than (a)
those individuals who are currently employed and whose benefit or other payments, as described
above, arise directly or inferentially out of a collective agreement between any Nortel Entity and
the CAW, and (b) those individuals who elected pursuant to the requirements of such Order not
to be bound by such Order (the
individuals in respect of whom the LTD Representative was

appointed pursuant to such Order are referred to herein as the "Represented LTD

Beneficiaries");
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AND WHEREAS Representative Counsel was appointed as counsel to the Nortel
Former Employees and the Represented LTD Beneficiaries by Court orders dated May 27, 2009
and dated July 30, 2009, respectively, for the purpose of, among other things, settling or
compromising the claims of the individuals they represent;
.

AND WHEREAS the paries to this Settlement Agreement (the "Parties") have
reached an agreement for the benefit of
Nortel and all of its stakeholders, as well as the Offcial
Committee of Unsecured Creditors of Nortel Networks Inc. and certain of its affiiates in the

chapter 11 proceedings before the U.S. Banptcy Court for the District of Delaware (the
"DCC") and the Informal Nortel Notcholder Group (the "Bondholder Committee") regarding
certain issues related to, among other things, Nortel's Pension Plans, HWT (both as defined
below) and certain employment related issues (collectively, the "Settlement"); and
NOW THEREFORE for value received (the receipt and suffciency of which are
hereby acknowledged), tlie Paries agree as follows:

B. BENEFITS AND EMPLOYEES
1. For the remainder of 2010, Nortel shall continue in accordance with current

practice to pay medical and dental benefits and life insurance benefits to Norte!

pensioners and their beneficiaries and survivors, whether or not represented by
Representative Counsel, and for greater certainty, including without limitation all
of the individuals referenced in paragraphs (a) and (b) of the second recital above
(col1ectively, the "Pensioners") and the Nortcl employees receiving or who
become entitled during 2010 to receive long term disability benefits, whether or
not represented by Representative Counsel, and for greater certainty, including
witHout limitation all of
the individuals referenced in paragraphs (a) and (b) of
the

fourth recital above (collectively, the "LTD Beneficiaries") in accordance with
the current benefit plan terms and conditions. - The Pensioners and the LTD

Beneficiaries shaH be refcrred to collectively as the "M&D Beneficiaries".
Medical and dental benefits to be paid to the M&D Beneficiaries shall be fuded
solely from Nortel's funds on a "pay as you go basis" in respect of
benefits for the
coverage period ending December 31, 2010 (the "Medical and Dental

Payments')), provided that no Medical and Dental Payments claims submitted
after February 28, 2011 shall be accepted, honoured or paid. Life insurance
benefits to the M&D.. Beneficiaries shall continue unchanged until

December 31, 2010 and shall be fuded in the same manner as for 2009 (the "Life
Insurance Benefits"). For greater certainty, no Medical and Dental Payments or
Life Insurance Benefits shall be paid by Norte! for any benefit coverage period

following December 31, 2010.
2. Nortel shall pay income benefits to the LTD Beneficiaries and to those people'

receiving or who become entitled during 2010 to receive survivor income benefits
and survivor transition benefits under Nortel benefit plans (as such plans exist at
the date of this Settlement Agreement) solely from Nortel funds on a "pay as you
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go basis" for benefits in respect of the coverage period from Januay 1, 201 ° to

December 31,2010 (the "Income Payments"). For greater certainty, no Income
Payments shall be paid by Nortel for the benefit coverage period following
December 31, 2010.

3. Upon the satisfaction of all of the conditions in paragraph 1.1 of this Settlement
Agreement, Nortel shall create a pool of $4.3 milion (inclusive of Representative

Counsel's costs in respect of the motion for leave tù appeal referred to in
paragraph BA below to a maximum of $100,000.00, based on documented and
reasonable fees and disbursements) (the "Termination Fund") to be set aside for

employees and former employees of Norte! whose employment has been
terminated or is terminated prior to or on June 30, 2010 to whom amounts are or
may become owing for termination or severance payments, who have not been

offered employment with a purchaser of Nortel's assets and who have not
received or are not entitled to receive (i) gross cumulative Aiual Incentive Plan
payments from and after October 1,2009 of $3,000.00 or more; or (ii) a Key
Employee Incentive Plan or Key Employee Retention Plan payment in 2009; or

(iii) payment from any Court approved equivalent 2010 plan. Each such
individual shall be paid a maximum of $3,000.00 (subject to applicable
withholding taxes) from the Termination Fund (the "Termination Payments").

Any Termination Payments paid to such individuals shall be credited against
allowed claims of such individuals and such claims shall be correspondingly

reduced. To the extent that funds are unused in respect oftertinations prior to or
on June 30, 2010, or payment of Representative Counsel's costs referred to above,
the Termination Fund may be used to make payments on account of terminations
after June 30, 2010. If such unused funds are to be used for another purose, such

purpose shall be approved by the Court, on such basis as is agreed to between
Representative Counsel and the Monitor.
4. Upon the issuance of an order by the Court approving this Settlement Agreement

in its entirety, including all schedules thereto, and upon the expiry of all appeals
and rights of appeal in respect thereof (the "Final Approval Order"),

Representative Counsel shall promptly withdraw their application for leave to
appeal the' decision of the Court of Appeal, dated November 26, 2009, to the
Supreme Court of Canada (the "Leave Application") on a with prejudice basis.
No claim for costs in respect of the Leave Application shall be made by or
against Nortel, or any creditor paricipants (including the uec and the
Bondholder Committee).
5, The employment of

the LTD Beneficiaries shall terminate On December 31, 2010.

However, such termination shall not affect in any maner any rights the LTD
. Beneficiaries or anyone claiming through them may have, either under a
collective agreement, at common Jawor pursuant to any statute in relation to

ordinary unsecured claims against Nortel arising out of their employment or
termination thereof, including but not limited to claims for future lost long term

~5-

disability or income continuation benefits, pension benefits or pension benefit
accruals, and medical, dental and life insurance benefits, nor should affect in any
manner their abilty to paricipate in any
program of benefits for which they are
eligible that is established as a successor to the plans in which they currently
paricipate. For greater certainty, such claims, to the extent they are allowed as

claims against Nortel pursuant to any claims adjudication procedure established in
these proceedings, shall rank as ordinary unsecured claims on a pari passu basis
with the claims of the ordinary Wlsecured creditors of NorteL. Nothing in this

paragraph wil affect the rights of the LTD Beneficiaries to make claims in
respect of

the HWT (as defined below).

C HEALTH ANn WELFARE TRUST
1. Resolution; The Paries wil work towards a Court approved distribution of the

Health and Welfare Trust ("HWT") corpus in 2010 to its beneficiaries entitled
thereto and the resolution of any issues necessarily incident thereto. For greater

certainty, nothing in this Settement Agreement affects the determination on any
basis whatsoever of the entitlement of any beneficiary to a distribution from the

corpus of the HWT. Any fees or expenses incUIed in connection with any
dispute or litigation among the beneficiaries of the HWT concerning entitlement
(including without limitation all legal, actuaral and other fees and expenses ofthe
trustee of the HWT and other service providers of the HWT) shall not be paid by
Nortel, but shall be paid by the HWT corpus. For greater certainty, such fees or
expenses shall not include those of the Monitor and incuITed by Nortel in

connection with any motion for termination of the HWT or for directions with
respect to the HWT, which shall be paid by NorteL.

2. Ranking: The CAW, Representative Counsel, the LTD Representative and the
Fonner Employee Representatives (the "Representatives") agree, on behalf of
those they represent and on their own behalf, that in respect of any funding deficit

in the HWT or any HWT related claims (the ¡'HWT Claims"), in these
proceedings or in any subsequent receivership or bankptcy proceedings, or in
any other proceedings, or in any other forum whatsoever concerning Nortel, any
of the entities listed in Schedule "A" (collectively the "Nortcl Worldwide
Entities" and individually, a "Nortel Worldwide Entity") or the HWT, they
shall not advance, assert or make any claim that any HWT Claims are entitled to
any priority or

preferential treatment over ordinary unsecured claims, including

without limitation that they rank as priority claims against Nortel or any Nortel

Worldwide Entity, or are the subject of a constructive trust or trust of any nature
or kind in respect of the property and assets of Nortel or any Nortel Worldwide

Entity, nor shall they tae any action or support any party, person or entity, .
directly or indirectly, who advances, asserts or makes such claims, and such
claims, to the extent allowed against Nortel pursuant to any claims adjudication
procedure established in these proceedings, shall rank as ordinary unsecured
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claims on a pari passu basis with the claims of the ordinary unsecured creditors of
NorteL
D. REGISTERED PENSION PLANS
.
1. Administration: Nortel shall continue to administer the Norte

1 Networks

Negotiated Pension Plan (Registration No. 08587766) and the Norte! Networks

Limited Managerial and Non-Negotiated Pension Plan (Registration No.

0342048) (collectively, the "Pension Plans") until 11:59 p.m. on
September 30, 2010. For greater certainty, Nortel Networks Limited shall remain
the administrator (as defined in the Pension Benefits Act) of the Pension Plans
until 11 :59 p.m. on September 30, 20 I O. Neither Nortel nor the Monitor wil take
any steps to initiate

a wind up, in whole or in par, of the Pension Plans with an

effective date prior to September 30, 2010 at II :59 p.m. Nortel shall cease to
administer the Pension Plans on September 30, 2010 at 11 :59 p.m. and thereafter

shall have no further responsibility or liabílity for administration thereof
(including any windup). So long as Norte! continues to administer the Pension
Plans, there shall be no change whatsoever to the plan terms of the Pension Plans

without the approval of the Court, and no change to the current asset mix or
investment policies with respect to the Pension Plans other than at the request, and
with the consent, of

the Representative Counsel and the approval of

the Court.

2. Payments: Nortel shall continue to make contributions to the Pension Plans in the
same manner as it has been doing over the course of the proceedings, under the

CCAA, through to March 3 I, 2010, and for greater certainty, shall continue to
make all current service payments and special payments related to the Pension
Plans through that date in accordance with the last actuarial valuation for the
Pension Plans fied with the Financial Services Commission of Ontario in the
aggregate amount of $2,216,254.00 per month (the "March Pension Payments").
Thereafer and through to September 30, 2010, Nortel shall make only current
service payrnents to the Pension Plans in the aggregate amount of $379,837.00 per
month (the "September Pension Payments"). For greater certainty, Nortel shall
not make any special payment contributions to the Pension Plans after March 31,

2010. Thé March Pension Payments and the September Pension Payments shall
be referred to collectively as the "Pension Payments". Nortel shall not make any
payments or contributions whatsoever to the Pension Plans after September 30,
2010, except in respect of any claims in respect of the Pension Plans allowed
against Nortel (which claims shall rank on a pari passu basis with the claims of

the ordinary unsecured creditors of Norte!) pursuant to any claims adjudication

procedure established in these proceedings. Neither Nortel, nor any Nortel

Worldwide Entity shall have any obligation or liabilty regarding any
contributions, fees, indemnities, charges or costs of any kind in respect of the
administration of the Pension Plans after September 30, 20 I O. For greater

certainty, nothing in this paragraph affects any obligation or liability of Nortel
regarding any contributions, fees, indemnities, charges or costs of any kind in

~ 7 .

fespect of the administration of

30,2010. .
3.

the Pension Plans before 11 :59 p.m. on September

Transition: With the assistance of
the Monitor, Nortel shall use reasonable efforts
to cause all books, records, d¡,ta and other information relating to the Pension
to the administration or winding-up ofthe Pension Plans in the
Plans or beneficial
Nortel to be consolidated in Toronto, Ontario, Canada by
possession or control of
no later than March 31, 2010. The Monitor and Nortel shall take all reasonable
steps, at the sole cost and expense of Nortel, to complete the orderly transfer of

the records of administration of the Pension Plans to a new administrator
appointed by the Superintendent of

Financial Services (the "Superintendent'), on

September 30, 2010 (the "New Administrator"). Any non.compliance or

allegation of non-compliance by Nortel or the Monitor under this paragraph D.3
shall have no effect on the enforceabilty or effectiveness of any other provision

of this Agreement.
E. RANKING OF PENSION CLAIMS
1. The Representatives agree on behalf of the members of the Pension Plans their

and beneficiaries and surviving spouses who are entitled to benefits from the
Pension Plans and whom they represent and on their own behalf (collectively, the

"Pension Claimants") that in respect of any claim for payment of or damages
related to any solvency or wind up deficiencies, unfunded liabilties, or unpaid or
accrued contributions (including, for greater certainty, any special payments
whatsoever), any liabilty regarding the Pension Benefits Guarantee Fund (the
"PBGF") or any obligation of or claim arising against any person with respect to
the Pension Plans or the administration thereof (the "Pension Claims"): (a) no
Pension Claims shall enjoy any priority in any maner over the claims of ordinary
tUsecured creditors made against Nortel; (b) the Pension Claimants hereby waive,
and shall not directly or indirectly assert, advance, re-assert or re.fie any claims

or initiate any legal proceedings or actions of any nature or kind in these
proceedings or in any subsequent receivership or banptcy proceedings, or in
any other proceedings, or in any other forum whatsoever concerning Nortel or any
Nottel Worldwide Entity or the Pension Plans, that the Pension Claims or any par
thereof ran as a priority claim over the claims of ordinary unsccured creditors, as

a trust (whether deemed or otherwise) or a lien or charge (hereinafter referred to
as a "lien"), or under any other legal or equitable theory; and (c) the Pension

Claimants shall not support, directly or indirectly, any application, claim or action

by Nortel, in its capacity as adininistrátor of the Pension Plans, the New
Administrator, any successor administrator howsoever appointed, the
Superintendent, as the administrator of and on behalf of the PBGF, Of any other

person or entity, to directly or indirectly assert, advance, re.assert or re-file any
claims or initiate any legal proceedings or actions of any nature or kind in these .
proceedings or in any subsequent receivership or banptcy proceedings, or in
any other proceedings, or in any other forum whatsoever concerning Nortel or any
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Nortel Worldwide Entity or the Pension Plans, that the Pension Claims or any part
thereof

ran as a priority claim over the claims of ordinary unsecured creditors, as

a trust (whether deemed or otherwise) or a lien, or under any other legal or
equitable theory, and such claims shall be treated as ordinary unsecured claims,

and for greater certainty, any such cIaims, to the extent allowed against Nortel

pursuant to any claims adjudication procedure established in these proceedings,
shall ran on a pari passu basis with the claims of the ordinar unsecured

creditors ofNortel.
2. That portion of any proofs of claim already or hereafter fied by the
Superintendent as the administrator of and on behalf of
the PBGF, by Nortel or by
any person claiming that any payments by the PBGF or that the Pension Claims or

any part thereof ran as a priority or preferential claim over the claims of ordinary

of Nortel, as a trust (whether deemed or otherwise) or a lien,
shall be disallowed, but only to the
extent that they claim such priority or preference, and such disallowance shall not
unsecured creditors

or under any other legal or equitable theory

be opposed or appealed, directly or indirectly, by such claimants. For greater
certinty, such disallowance shall not otherwise affect the quantum or validity of

such claims, which shall ran as ordinary unsecured creditors on a pari passu

basis with the claims of the ordinary unsecured creditors of Nortel, in each case,
to the extent allowed against Nortel pursuant to any claims adjudication procedure
established in these proceedings.

F. NON-OPPOSITION
1. The Representatives agree, on their own behalf and on behalf of those they

represent, that they shall not oppose, directly or indirectly, any employee
incentive program, including any charge therefor, that is determined by the
Monitor to be reasonable and necessary for the continued operation of NorteL.

They furher agree that they shall not oppose, directly or indirectly, the creation of

a trust with respect to claims or potential claims against persons who accept
directorships of a Nortel Worldwide Entity in order to facilitate the rcstructuring,
provided that: (i) such trust is approved and recommend

cd by the Monitor; (ìi) no

part of the corpus of t~e trust may be used to pay bonuses or any other
compensation to the directors; and (iii) any corpus of the trust remaining on the
termination of the trust reverts to Nortel.
G. RELEASE AND CHARGE

1. The CAW, the LTD Representative and the Former Employees Representatives
agrcc on their own behalf and On behalf of the Pension Claimants and the

beneficiaries of the HWT who they represent (collectively, the "Pension HWT
Claimants") that each of
the trustee of
the HWT, the Monitor, and all members of
Pension Plans' committees, (in their personal capacity), and their respective
officers, directors, employees, agents, members, legal counsel, financial advisors,

"
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and, each of the heirs, executors, adminjstrators, legal representatives, successors
and assigns of each of the foregoing and the offcers, directors, employees, agents,
members, legal counsel, financial advisors of Nortel and the Nortel Worldwide
Entities and each of the heirs, executors, administrators, legal representatives,

successors and assrgns of each of the foregoing (collectively, the '''Releasees''),

are hereby released, discharged and remised from any and all direct and indirect
claims (contingent, liquidated or unliquidated, proven or unproven, known or

unown, in the nature of damages or otherwise, whether or not asserted and
whether arising by contract, agreement (whether written or oral), under statute,
civil law, commón law,. or in equity, or otherwise in any jurisdiction) related to
(i) the Jlension Plans, including without limitation, the administration of the
Pension Plans, any obligation to assert or advance in these proceedings, or in any
subsequent receivership or bankuptcy proceedings or in anyother proceedings or
in any other forum whatsoever concerning Nortel, any Nqrtel Worldwide Entity
or the Pension Plans, any priority claim, as a trust (whether deemed or .otherwise)

'!",

or a lien, the fuding of the Pension Plans (inc1liding any obligation to contribute

to. the Pension Plans except as required by this Settlement Agreement) and the

investment of the Pension Plan assets; and (ii) the HWT, including without

limitation, the admiIiistration of the HWT, the funding of the HWT, any
the HWT and the investment of the HWT assets,
obligation to contribute to
provided that nothing herein shall release a director of Nortel from any matter
referred to in subsection 5.1 (2) of the CCAA or with respect to fraud on the part
of any Releasee, with respect to that Releasee only.
2.

The CAW, the LTD Representative and the FOrner Employees Representatives
agree on their owil behalf and on behalf of the Pension HWT Claimaints that

Nortel and the Nortel Worldwide. Entities and their respective successors and
assigns (collectively, the "Norte' Relellsees") are hereby released,. dischRlged and
remised from any and all direct and indirect claims (contingent, liquidated or

unliquidated, proven or unproven, known or unnown, in the nature of damages
arising by contract, agreement
or otherwise, whether or not asserted and whether
(whether written or oral), under statute, civil law, common law, or in equity, or
otlierwise in any jurisdiction) that the Pension Claims and the HWT Ciåims, or

aiiý ,par thereof, rank as a preferential or priority claim over the claims of
ordinary unsecured creditors of

Norte

i, as a trust (whether deemed or otherwise)

or a lien,' or under any other legal or equitable theory. For greater. certainty,
notwithstanding the foregoing, nothing in this Settlement Agreement shall release
or discharge the N6rtel Releasees from any Pension Claims and BWT Claims to
against the Nortel
the extent such claims are allowed as ordinary unsecured claims

Releasees pursuant to any claims adjudication procedure established in these
proceedings.
3.

In furtherance of the foregoing and in order to ensure that this constitutes a true
settement of the subject matter hereof, the Pension HWT Claimants agree that

they shall not assert, advance or make any claims of any nature whatsoever

- 10 against any person or entity whatsoever that could reasonably be expected to

result in a claim over (including, without limitation, a claim for contribution or
indemnity) being made against any of the Releasees or the Nortel Releasees with
respect to the subject matter of the release provisions of this Settlement

Agreement

4. The M&D Beneficiaries and fonner employees entitled to payment from the
Termination Fund shall be entitled to the benefit of a charge on Nortel's Property

(as defined in the Initial Order) to secure payment of the Medical and Dental'
Payments, Income Payments, Tennination Payments and Pension Payments (the

"Payments Charge"), which Payments Charge shall not exceed an aggregate
amount of FIFTY-SEVEN MILLION DOLLARS ($57,000,000.00) and which
Payments Charge shall ran subordinate in priority to the Inter-company Charge

(as defined in the Initial Order). The Payments Charge shall apply in these
proceedings and in any subsequent bankuptcy or receivership. The maximum
amount secured by the Payments Charge shall be reduced as the Medical and
Dental Payments, Income Payments, Termination Payments' and Pension

Payments are paid by an amount equal to each such payment made. Once the last

payment is made, the Monitor shall file a certificate (the "Monitor's
Certificate") with the Court certifying that the terms of the Settement have been
complied with by Nortel, and the Payments Charge shall automatically terminate
and be extinguished by the fiing of
the Monitor's Certificate.
H. CCAA PLAN OR SUBSEQUENT BANKRUPTCY
1. The Representatives agree on their own behalf and on behalf of the Pension HWT

Claimants that under no circumstances shall any CCAA Plan of Arrangement in
the Nortel proceedings (the "Plan") be proposed or approved if: (i) the Plan
provides for separate classification of any Pension HWT Claimants from ordinary

unsecured creditors of Nortel, including, without limitation, bondholders and
Nortel Networks Inc.; or (ii) the Pension HWT Claimants and the other ordinary
unsecured creditors of Nortcl do not receive the same pari passu treatment of
their allo~ed ordinary unsecured claims against Nortel pursuant to the Plan.

.,

1. CONlJITIONS

1. This Settlement Agreement is conditional upon (i) Nortcl obtaining the Final

Approval Order substantially in the form attached as Schedule "B" with such
changes as the parties may agree to, acting reasonably; (ii) the Superintendent in
his capacity as administrator of the PBGF, Nortel and the Monitor executing the
letter attached as Schedule "C"; and (iii) the Leave Application having been
withdrawn on a with prejudice basis.
2. It is the intention of the Parties that these terms be binding upon, and enure to the

benefit of the Pension HWT Claimants, the Releasees and the Norte1 Releasees,
and that: (i) as beneficiaries hereof, the Relcasees and, the Nortel Releasees shall

- 11 -

be entitled to rely upon and to seek the enforcement of these terms, which canot
be varied without further order of the Court on full and proper notice to them; and
(ii) the ordinary unsecured creditors of Nortel shall be entitled to rely upon and
benefit from the provisions and agreements herein and to seck thcir enforcement,
which provisiol1S' and agreemeFlts canot be varied without furter order of the

Court on full and proper notice to them.

J. GENERAL
1. The Monitor shall post the motion record for approval of the Settlement,
including the Settlement Agreement and the proposed Final Approval Order on

th~ Monitor's website at ww.ey.com/caIortel ,and on the website of
Representative Counsel at www.kmlaw.ca.
2. The Representatives, the Representative Counsel and the CA W shall co-operate

with Nortel and the Monitor on all communications related to this settlement, as
required.
3. This Settlement Agreement wil be governed by and interpreted and enforccd in

accordarce with the laws of the Province of Ontario and the federal laws of
Canada applicable therein. The Parties hereby irrevocably consent and submit to
the nOI1:-exclusive jurisdiction of the Ontario Superior Court of Justice and waive

any objection based on venue or forum non conveniens with respect to any action
commenced in connection with this Settlement Agreement
4. This Settlement Agreement may be executed in any number of counterpars

(including by way of facsimile and PDF) and all of such counterparts taken
together wil be deemed to constitute one and the same instrument

¡Signature pages to follow)

IN WITNSS WHEREOF the Parties have duly executed this Agreement as of
the date first wrtten above:

i..
I
i

NOR-rL NETWORK CORPORATION

i
!
!

Per:

Name: 0
Title:

I

¡
i
i

i

Per:

laspell

r
I

NORTEL NETWORKS LIMTED
i

Per:

Per:
I

l-¡

NORTEL NETWORKS TECHNOLOGY

CORPORA nON .

¡
j
¡
I
i

Per:

I-

Name:
Title:

I
i
I

i
i

1

I
i
I

I
1
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I

NORTEL NETWORK INTERNATIONAL
CORPORATION

i

I
¡
i

Per:

!

I
i
I
I

Per:

¡

I

NORTEL NETWORKS GLOBAL
CORPORATION

i
L.
I
i
I

Per:
Name'
Title:

I
i

I

Per:
Name:
Title:

I

ERNST & YOUNG (NC., solely in its capacity
as monitor in the CCAA proceedigs ofNcirtel
and not in its personal capacity
I

Per:
Name:
Title:

i

DONALD SPROULE, court appointed
represen1ativ,e of
the Nortel Fonner Employees

I

i
i
I

Per:
Name:
Titlc:

I
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NORTEL NETWORKS GLOBAL
CORPORA nON
Per:

Name:
Title:

ERNST & YOUNG INC., solely in its capacity
as monitor in the CCAA proceedings ofNortel
and
not in its personal capacity

~~a-

Per:

Name:fYu.fra~ 11- mcOOf\ala:
Title: Pre)i\&~f\-r

DONALD SPROULE, cour appointed
representative ofthc Norte! Former Employees
Per:

Name:
Title:

DA VID ARCHIBALD, court appointed
representative of the Nortel Former Employees
Per:

Name:
Title:

1:3 -

NOUTEL NETWOll.KS GLOBAL
CORPORATION
Per:

Nanie;
TiÚe~"

,ERNST & YOU'NGINC., solely hi hs èapncity
as incmitorintheCCAA'pl'oceedings ofNortel
and not ÍL1 hs pc(l~omil capncity

Per;
Nrunc:
Title:

. DÓNALD SPROlJ1Æ, coi.t flpppiiittd .
represe.imiuve oú.lic.Nöi't~1 F(ifTcr BmpJøyêes

Per: J: k'i;rd ~ __
, ~:~:Nt(Pc.d ~lìO~C¡ 7 CÁQ;t
l)AVID ARCHIBALD) court appoínLCd
repte~enU\tive of
the Norte! Former Emploýees

lt11CHAEL CAMPBELL, COUI1 appointed
representative oftlic Nortel',Fonnc,rEinployccs
Per::

~Ñ'añi;-'-"
Title:

Mar 29 10 07:55p

Robin

p.2

41S4831378
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NORTEL NETWORKS GLOBAL
CORPORATION
Per;

Name:
Title;

ERNST & YOUNG INC., solely in its capacity
as monitor in the CCAA proceedings ofNörtel
and not in its personal capacity
:~

Per:

Name:
Title;

DONALD SPROULE, court appointed
representative of the Nortel Former Employees
Per:

Name;
Title:

DA vm ARCHIBALD, court appointed

l ¡ /1 # .

repreS,eiiative 0. fthc i. rt. eljFormer Empl~o.3"e!¡,

L ..' l/:ìJ li /. I I

Per: )~f;;
. (Ir J.
Vi ~f,'
..1," '.
, ~ , (LA, "'yo
, l..,\..;¡fame"'-,'~,\.4.,,.,
j" (l,'.
1.'",...(..,6:,;;:l
I"' ....~_.' '''j/,
"-

h'J . i-V7'~V J.. l~ 1.-"-.,....,', ~lr .Fj.....r~ """4
-fite: ~-?E7i ,e"r.¡:' .. -" .. -

MICHAEL CAMPBELL, court appointed
:representative ofthe Nortel Former Employees
Per:

Name:
Title:

!'ACt' m' RCVO AT 29/Ò312010 7:54:45 PM (Easiern DaYlight Tlmel' SVR:KMFAYtl~. m"~".n" ~-.- .-- .-. ..

J
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NORTEL NETWORKS GLOBAL
CORPORATION
, Per:

Name:
Title:

.ERNST & YOUNG INC., solely in its Gapacity
as monitor in theCCAA proceedhigs ofNortel
and not i,n its personal capacity

Per:

Name:

Tite:
DONALD SllROULE,còurt appointed
representative of the Nort.el Fornier,Einployees

Per:

Natne:

Tite;
DAVID ARCRIBALn, court.apPQin~ed
rtpreseritatlve of the Nottë.l Former pi!iplòyces

Per:

Name:
Tile:.

~.~. .l

MICHAEL

'representaiivc of

CAMPBELL, cdurt appÒìhtiid
the Norte! Foi:erEinployecs

". - -' - ',- . .. .' -', .
'.1'
. /"~"
,.../.g#/,
er,
"~ , r~.
,
" Nri~:~G~ CPr;I-P'6~i.'t-.
Title: t. 4. t? .
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SUE KEN"DY,cour appointed representative
ofthe Represente LTD Beneficiaes

Per: ~~
Name:
Title:

KOSKI MISKY LLli', cour appointed
counsei to the fornerEmplQyees ofNortel and
the Represented 'L TO B:eneficiar'es

Per:

Name:
Title:

NATIONAL AUTOMOBILE, AlROSPACE,

TRASPORTATION AN GENERAL
WORlnsúN0NOF CANADA (CAWCanada)c,d its Locals 27,1525, 1530,'1837,
1839, Ï9QSand/or 1915 and

Per:

Name: .
Title:

\~8J05.ill1

George Borosh et aL.

. 14 -

SUE KENNEDY, court appointed representative
of the Represented LTD Beneficiaries
Per:

Name:
Title:

KOSKIE MINSKY LLP, court appointed
counsel to the Former Employees of

Nortel and

:::~a~

Title: e.Pr-c"Y -/t;--'v~ CQ-~

NATIONAL AUTOMOBILE, AEROSPACE,
TRANSPORTATION AND GENERAL
WORKERS UNION OF CANADA (CAWCanada) and its Locals 27,1525,1530,1837,
1839, 1905 and/or 1915

Per:

Name:
Title:

\5X30538.1

and George Borosh et aL.
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SUE KENNEDY, court appointed representative
the Represented L TO Beneficiares

of

, Per:

Name:
Title:

KOSKIE MISKY LLP, court appointed
counsel to tie Fonner Employees of

Norte

1 and

the Represented LTD Beneficiares
Per:

Name:
Title:

NATIONAL AüTOMOBILE, AEROSPACE,

TRASPORTATION AND GENERAL
WORKERS UNION OF CANADA (CA WCanada) a.nd its Locals 27,1525, 1530,1837,
1839, 1905 anil 915 and George Borosh et a1.

Per:

\5830538.1

~

SCHEDULE "An

NORTEL NETWORKS CORPORATION

Direct and Indirect Subsidiaries
Sonoma Systems
Sonoma Limited

Sonoma Systems Europe Limited
Nortel Networks Optical Components (Switzerland) GmbH
Xros, Inc.

-

Architel Systems Corporation

Architel Systems (U.S.) Corporatiöh
Architel Systems (UK) Limited
NN Applications Management Solutions Inc.
CoreTek, Inc.

Alteon WebSystcms Inc.

Alteon WebSystems lntemational Inc.
Altcon WebSysteins AB

Alteon WebSystems International Limited

,

NortcI Networks Limited
Capital Telecommunications Funding Corporation

PT Nortel Networks Indonesia
Nortel Networks Peru S.A.C.
Nortel Networks

(Thailand) Ltd.

Nòrtel Networks Télecommunicacoes do Brazil Ltda.

Nörtel Networks Malaysia Sdn Bhd.

Nortel Networks New Zealand Limited
Norte

I

NetworksUlobal Corporation

,

Nortel Networks de Colombia SA

Nortel Networks Chile SA
Nortel Networks de Argentina S.A.

Nortel Networks del Paraguay S.A.

Nortel Networks de Venezuela C.A.

-,-

- 2Nortel Networks del Ecuador S.A.
Nortel Networks de Mcxico S.A. de C.V,

Nortel de Mexico, S. De R.L. de C.V.

Nortel Networks del Uruguay S.A.

"

Nortel Networks Technology Corporation

Nortel Vietnam Limited
Nortel Networks Korea Limited

Nortel Networks Singapore Pte Ltd
Nortel Networks Telecommunications Equipment (Shanghai) Co., Ltd.

Nortel Networks International Corporation
Shenyang Nortel Telecommunications Company Limited

Nortel Networks (Ireland) Limited
Northern Telecom Maroc SA

Nortel Networks Electronics Corporation
Regional Telecommunications Funding Corporation

Nortel Networks de Bolivia S.A.
1328556 Ontario Inc.

CTFC Canada Inc.
Northern Telecom Canada

Limited

NorteJ Networks dePanama SA
TSFC Canada Inc.
Nortel Networks Mauritius Ltd.

Nortel Networks (India) Private Lim ited

Nortel Networks S.A.
Northern Telecom France SA

Nortel Networks France SAS

Matra Communications Business Systeme GinbH
Nortel Networks (China) Limited

Nortel Networks Communications EngineeringLtd.
Nortel Networks (Asia) Limited

Guangdong - Nortel Telecommunications Equipment Co. Ltd.
LG-Norte! Co, Ltd.

,

-3614l-Sub Novera Optics Korea Inc.
Novera Optics Inc.

LN Srithai Comm Co Ltd
Norte! Communications Inc.

,

,

Norte! Networks Financial Services Limited Liability Co.
Nortel Networks Inc.
Bay Networks do Brasil Ltda.

Bay Networks Fedes de Dados para Sistemas Informaticos, da,

Clarify Limited
Clarify K.K.
Norte! Networks Cable Solutions Inc.

Norte! Networks Capital Corporation
Norte! Networks Technology K.K.
Norte! Networks Eastern Mediterranean Ltd.

Norte! Networks Internationa! Inc.

Nortel Ventures LLC
Norte! Networks Japan

Penril Datacomm Limited
Norte! Networks Southeast Asia Pte Ltd.
Norte! Networks Technology (Thailand) Ltd.
Norte! Technology Excellence Centre Private Limited

Diamondware, Ltd.

Northern Telecorr International Inc.

Norte) Networks Optical Components Inc.

The Nortel Foundation
Nortel Networks India International Inc.
Norte! Networks (CALA) Inc.

Nortel Networks de Guatemala, Ltda.
Norte) Trinidad and Tobago Lim ¡ted

Qtera Corporation
Norte! Networks Technology Ltd.

Norte! Networks (Shannon) Limited

,

- 4.
Norte! Networks Europe Sales Limited
Norte! Government Solutions Incorporated

AC Technologies, Inc.
Integrated Information Technology Corporation

"

Nortel Networks UK Limited
Northern Telecom International Limited

Nor. Web DLP Limited

Nortel Limited
Nortel Networks (Northern Ireland) LImited

Networks Employee BenetH Trustee Company Limited
Nortcl-SE d,o.o. Beograd

Nortel Networks Properties Limited

Promatory Communications Limited
X-CEL Communications Limited
Nortel Networks Optical Components Limited
Nortel Networks (Photonics) Pty. Ltd.'

Northern Telecom PCN Limited
Telephone Switching International Limited
Frisken Investments Pt). Ltd.

Betts Investments Pty. Ltd.
Periphonics Limited

Nortel Networks Australi~Pty Limited
Nortel Australia Communication Systems Pty. Limited
Star 2 i Networks GmbH
Star 2 i Networks (Sc!iweiz) AG

Star 21 Networks Deutschland GmbH
Star 21 Facility Management Verwaltung GmbH
Star 2 i Operations GmbH

Star 21 Facilty Management GmbH & Co. KG
Nortel Networks International Finance & Holding BV

Uni.Nortel Communication Technologies (Hellas), SA
Nortel Networks (Austria) GmbH

--

-5Nortel Networks AG
Norte! Networks AS

Norte! Networks S.R.O.
Norte! Networks S.pA

.

Norte! Networks SA
Nortel Networks South Africa (Proprieta) Limited

Nortel Networks NY
Matra Communication Cellular Tenninals GmbH

Nortd Networks Engineering Service Kf.
Nortel Networks (Bulgaria) EOOD

Nortel Networks Slovensko, s.r.o.
-

Nortel Networks Romania SrI

Nortel Networks 0.0.0
Nortel Networks Portugal, S.A.
Nortel Communications Hold ings (1997) Lim ited

Nortel Networks Israel (Sales and Marketing) Limited
Norte! Networks Communications (Israel) Limited

Nortel Networks Polska Sp. z,o.o.

Nortel GmbH
Norte! Networks BY

Nortel Networks Malta Limited
Norte! Ukraine Ltd.

Nortel Networks AB

Norte! Networks oy
Nortel Networks, Hispania SA
Nortel Networks Netas TeJekomunikasyon A.S.

.

---~----

SCHEDULE "B" TO AMENDED AND RESTATED SETTLEMENT AGREEMENT
(ATTACHED)

Court File No. 09-CL-7950

ONTARIO .
SUPERlOR COURT OF JUSTICE

COMMERCIAL LIST
THE HONOURABLE MR.
JUSTICE MORA WETZ

)
)
)

WEDNESDA Y, THE 31 ST DAY
i

OF MARCH, 2010

IN THE MATTER OF THE COMPANIES' CREDITORS ARNGEMENT ACT,
R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRNGEMENT OF
NORTEL NETWORKS CORPORATION, NORTEL NETWORKS LIMITED,
NORTEL NETWORKS GLOBAL CORPORA TION, NORTEL NETWOJUS
INTERNATIONAL CORPORATION and NORTEL NETWORKS TECHNOLOGY
CORPORATION (the "Applìcants")
APPLICATION UNDER THE COMPANIES' CREDITORS ARRANGEMENT ACT,
R.S.C. 1985, c. C-36, AS AMENDED

SETTLEMENT APPROVAL ORDER
THIS MOTION, made by the Applicants (collectively, "Nortel") for an order
approving the amended and restated settlement agreement made as of the 30th day of March,
2010, attached as Schedule "A" to this Otder (the "Amended and Restated Settlement

Agreement") and for the other relief set out in the Notice of Motion dated March 30, 20 I 0
was heard this çlay at 393 University Avenue, Toronto, Ontario.

ON READING the affidavit of Elena King sworn March 30, 2010 and the FortySecond Report of

Ernst & Young lnc. dated March 30, 2010 (the "Fort-Second Report") in

its capacity as monitor (the "Monitor"), and on hearing submissions of counsel for the
Applicants, the Monitor, The Northern Trust Company, Canada, in its capacity as trustee of
the HWT and it is capacity as trustee and custodian for the trust funds maintained in respect of
the Pension Plans and the master trust for the Pension Plans, the Northern Telecom Limited

Pension Trust Fund, the Opposing LTD Employees and the Board of Directors of Nortel

Networks Corporation and Nortel Networks Limited and on the consent of CA W, the Fonner
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Employees Representatives, the LTD Representative and Representative Counsel (as those
terms are defined in the Amended and Restated Settlement Agreement); the DCC, the

Bondholder Committee (as those terms are defined in the Amended and Restated Settlement
Agreement) and the Superintendent of Financial Services of Ontario (the "Superintendent") as

the administrator of and on behalf of the Pension Benefits Guarantee Fund (the "PBGF") not
opposing, no one else appearing although duly served as appears from the affidavit of service
of

Katie Legree dated March 30,2010, filed.

1. THIS COURT ORDERS that service of the Notice of Motion, the Forty-Second
Report and the Motion Record is hereby validated so that this Motion is properly retuable
today and further service thereof is hereby dispensed with.

2. THIS COURT aRDERS that c'apitalized terms used herein and not otherwise
defined shall have the meaning given to them in the Affdavit of Elena King dated February
18,2010 or the Amended and Restated Settlement Agreement.
Amended and Restated Settlement Agreement

3. THIS COURT ORDERS that the Amended and Restated Settlement Agreement is
hcreby approved in its entirety, including all schedules attached thereto, and that the Paries

thereto (including by representation) are hereby bound by this Order and the Amended and
Restated Settlement Agreement and authorized and directed to comply with their obligations
thereunder, including, without limitation, to make the payments provided for therein. The

Amended and Restated Settlement Agreement supersedes all prior arangements and
understandings' among' the Parties thereto (including by representation) with respect to such

subject matter, including, without limitation, the Settlement Agreement made as of the 8th
day of

February, 2010.

Pension Plans

4. THIS COURT ORDERS AND DECLARES that any Pension Claims made in these
proceedings or in any subsequent receivership or bankuptcy proceedings or in any other
proceedings or in any other forum whatsoever concernng Nortel, any Nortel Worldwide
Entity or the Pension Plans shall, to the extent they arc al1owed-pur-suant-to-anY-Glaims
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adjudication procedure established in such proceedings, ran as ordinar unsecured claims on

a pari passu basis with the claims of ordinary unsecured creditors of Nortel, such that no par

of any Pension Claims shall be entitled to any preferential treatment or enjoy any priority in
any maner over the claims of ordinary un~ecured creditors made against Nortel, or rank as a
priority claim, as a trust (whether deemed or otherwise) or a lien or charge.

5. THIS COURT ORDERS AND DECLARS that no person or entity, including
without limitation, (i) the Representatives, (ii) the Superintendent, as administrator of and on

behalf of the PBGF, (iii) NNL, as the administrator of the Pension Plans, (iv) all successor
administrators of the Pension Plans (whether appointed by the Superintendent or otherwise),

and (v) the Pension HWT Claimants, all future members and beneficiaries of the Pension

Plans, the trustee of the Pension Plans, the employees and former employees of Nortel andothers who may have or

make claims against Nortel or any Nortel Worldwide Entity with

respect to employment or post employment or post retirement benefits (collectively, with the

Pension HWT Claimants, the "Employee Claimants"), shall directly or indirectly assert,
advance, re-assert or re-file any claim or initiate any legal proceedings or actions of any nature

or kind in these proceedings or in any subsequent receivership or bankptcy proceedings, or
in any other proceedings, or in any öther forum whatsoever concerning Nortel, any Nortel

Worldwide Entity (to the extent such claims are provable) or the Pension Plans except as an
ordinary unsecured claim ranking on a pari passu basis with the claims of ordinary I.nsecured

creditors of Nortel, and shall not assert or advance any claim, dircctly or indirectly, that the
Pension Claims, or any par thereof, ranks as a priority or preferential claim over the claims of
ordinar unsecured creditors or Nortel, including, without limitation, that it is the subject of a

trust (whether deemed or otherwise) or a lien or charge, or under other legal or equitable
theory, and all such priority, trst, lien or charge claims are hereby forever bared, enjoined,
released and extinguished as against Nortel, any Nortel Worldwide Entity, the Pension Plans,

the trustee of the Pension Plans, and their respective officers, directorsi employees, agents,
members, legal counsel, financial advisors and each of the heirs, executors, administrators, .

legal representatives, successors and assigns of each of the foregoing.

6. THIS COURT ORDERS that the portion of proofs of claim already or hereafter fied
by the Superintendent as the administrator of and on behalf of the PBGF, by Nortel, by any
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Employee Claimants or by any other person or entity claiming, asserting or advancing priority

or preferential treatment of any kind, including, without limitation, trusts (whether deemed or

otherwise) Ìiens or charges in respect of any Pension Claims or payments by the PBGF with
respect to the Pension Plans be and they hcr,eby are disallowed, but only to the extent that they
claim such priority or preferential treatment, without prejudice to the ordinary unsecured

claims included in such proofs of claim. For greater certainty, such disallowance shall not
otherwise affect the quantu or validity of such claims, which shall ran as ordinary

unsecured creditors on a pari passu basis with the claims of the ordinar unsecured creditors
of Nortel, in

each case, to the extent allowed against Nortel pursuant to any claims

adjudication procedure established in these proceedings.

7. THIS COURT ORDERS that with respect to claims by the Superintendent on behalf
of the PBGF, and any administrator appointed by the Superintendent, paragraphs 4, 5 and 6
shall only apply if: (i) the Pension Payments are made in accordance with the Amended and

Restated Settlement Agreement; and (ii) no banptcy order is made with respect to Nortel
on or before September 30, 2010.

8. THIS COURT ORDERS that as long as NNL continues to administer thc Pension
Plans, there shall be no change whatsoever to the plan terms of the Pension Plans without the
approval of the Cour, and no change to the curent asset mix or investment policies with
respect to the Pension Plans other than at the request, and with the consent, of the

Representative Counsel and tbe approval of the Cour.

9. THIS COURT ORDERS that Nortel shall make all current service payments and' '
special payments to the Pension Plans in respect of defined benefit entitlements thereunder in
the same manner as it has been doing over the course of the proceedings under the CCAA,

through to March 31, 2010 in accordance with the last actuarial valuation for the Pension
Plans filed with the Financial Services Commission '~f Ontario ("FSCO") in the aggregate
amount of $2,216,254.00 per month. Thereafter and through to September 30, 2010, Nortel

shall make only current service payments to the Pension Plans (in accordance with the last

actuarial valuation for the Pension Plans fied with FSCO) in the aggregate amount of
$379,837.00 per month. For greater certainty, Norte1 shall not be required to make any
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special payment contributions to the Pension Plans after March 31,2010. Nortel shall also
make current service contributions in respect of defined contribution entitlements under the

Nortel Networks Limited Managerial and Non-Negotiated Pension Plan (Registration No.
0342048) in accordance with the terms thereof,
though to September 30, 2010 and shall not
.
be precluded from doing so by the terms of the Amended and Restated Settlement Agreement.

Nortel shall not be required to make any payments to the Pension Plans after September 30,
2010, except in respect of any claims in respect of the Pension Plans allowed against Nortel
(which claims shall rank on a pari passu basis with the unsecured claims of the ordinary

unsecured creditors of Norte!) pursuant to any claims adjudication procedure established in
these proceedings. Neither Nortel, nor any Nortel Worldwide Entity shall have any liability
regarding any contributions, fees, indemnties, charges or costs' of any kind in respect of the

administration of the Pension Plans that occurs after September 30, 2010. for greater
certainty,

nothing in this paragraph affects any obligation or liabilty of Nortel regarding any

contributions, fees, indemnities, charges or costs of any kind in respect of the administration
of

the Pension Plans that occurs before 11 :59 p.m. on September 30, 2010.

Health and Welfare Trust

10. THIS COURT ORDERS AND DECLARES that any HWT Claims made in these
proceedings or in any subsequent receivership or bankuptcy proceedings, or in any other
proceedings, or in any other foru whatsoever concerning Nortel, any Nortel Worldwide

Entity or the HWT shall, to the extent they are allowed against Nortel pursuant to any claims
adjudication procedure cstablished in such proceedings, rank as ordinary unsecured claims on.

a pari passu basis with the claims of ordinary unsecured creditors of Nortel, andno part of
any such HWT Claims shall ran as a preferential or priority claim or shall be the subject of a
constructive trust or trust of any nature or kind.

11. THIS COURT ORDERS AND DECLARS that no person or entity, including
without limitation, the Employee Claimants and the

Representatives, shall, directly or'

indirectly (i) advance, assert, re-assert, re-file or make any I-IWT Claim in these proceedings

or in any subsequent receivership or bankuptcy proceedings, or in any other proceedings, or
in any other forum whatsoever concerning Nortel, any Nortel Worldwide Entity (to the extent
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that such claims are provable) or the HWT except as an ordinary unsecured claim raning on a
pari passu basis with the

claims of ordinary unsecUred creditors of Nortel, or Oi) advance,

assert, re-assert, re-file or make any claim that any HWT Claims are entitled to any priority or

preferential treatment over ordinary unsec~red claims, including without limitation that they
ran as preferential or priority claims against Nortel or any Nortel Worldwide Entity, or are

the subject of a constructive trust or trust of any nature or kind, and all such claims are hereby
forever barred, enjoined, released and extinguished as against Nortel, any Norte1 Worldwide

Entity, the HWT and the trustee of the HWT, and their respective offcers, directors,
employees, agents, members, legal counsel, financial' advisors and each of the heirs,
exccutors, administrators, legal representatives, successors and assigns of each of the
foregoing.

12. THIS COURT ORDERS AND DECLARES THAT nothing in this Order,
including, without limiting the generality of the foregoing, the provisions of paragraphs 10
and 1 1, affects the determination on any basis whatsoever of the entitlement of any
beneficiary to a distribution from the corpus of

the HWT.

Release and Charge

13. THIS COURT ORDERS that the M&D Beneficiaries and former employees entitled
to payment from the Termination Fund shall be entitled to the benefit of a charge on Nortels

Propert (as defined in the Initial Order) to secure payment of the Medical and Dental
Payments, Income Payments, Termination Payments and Pension Payments (the "Payments

.. , ,

Charge"), which Payments Charge shall: (i) not exceed an aggregate amount of FIFTYSEVEN MILLION DOLLARS ($57,000,000.00); (ii) ran subordinate in priority to the Intercompany Charge and the Shortfall Charge (as both terms

are defined in the Initial Order);

(iii) apply in these proceedings and in any subsequent bankuptcy or receivership; (iv) be
reduced in amount as the Medical and Dental Payments, Income Payments, Termination

Payments and Pension Payments are paid by an amount equal to each such payment made;
and (v) automatically terminate and be extinguished on the filing with this Honourable Court

by the Monitor of a certificate certifying that the terms of the Amended and Restated
SettleInent Agreement have been complied with by NorteL.
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14. THIS COURT ORDERS that the Payments Charge shall constitute a "Charge"
pursuant to the Initial Order, and shall be subject to the provisions relating to Charges

of the

including, without limitation, paragraphs 42 through 47 thereof and that the creation

Payments Charge shall not preclude this Çourfrom creating additional charges under the
Initial Order that rank in priority to or pari passu with the Payments Charge.

15. THIS COURT ORDERS AND DECLARES that the Releasees, the CAW, the
Representatives, and if and only if

paragraphs 4, 5 and 6 apply as provided in paragraph 7, the

Superintendent in his capacity as administrator of and on behalf of the PBOF, and their legal
counsel and finacial advisors and each of the heirs,

executors, administrators, legal

representatives, successors and assigns of each of the foregoing, be and they are hereby
released, discharged and remised from any and all direct and indirect claims (contingent,

liquidated or unliquidated; proven or unproven, known or unkown, in the nature of damages

or otherwise, whether or not asserted and whether arising by contract, agreement (whether

written or oral), under statute, civil law, common law, or in equity, or otherwise in any
jurisdiction) related to (i) the Pension Plans, including without limitation, the administration

of the Pension Plans, any obligation to assert or advance in these proceedings, or in any
subsequent receivership or banuptcy proceedings or in any other proceedings or in any other

foru whatsoever concerning Nortel, any Nortel Worldwide Entity or the Pension Plans, any
priority claim, as a trust (whether deemed or otherwise) or a lien or charge, the fuding of the
Pension Plans (including any obligation to contribute to the Pension Plans, except as rcquired
by paragraph 9 of

this Order) and the investment of

the Pension Plan assets, and (ii) the HWT,

including without limitation, the administration of the HWT, the funding of the HWT, any

obligation to ~~ntribute to the HWT and the investment of the HWT assets, provided that
nothing herein shall release a director of Nortel from any matter referred to in subsection
5.1(2) of

the CCAA or with respect to fraud on the par of any Releasee, with respect to

that

Releasee only.

16. THIS COURT ORDERS AND DECLARES that the Nortel Releasees be and they
are hereby released, discharged and remised from any and all direct and indirect claims
(contingent, liquidated or unliquidated, proven or unproven, known or unkown, in the nature
of damages or otherwise, whether or not asserted and whether arising by contract, agreement
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(whether written or oral), under statute, civil

law, common law, or in equity, or otherwise in

any jurisdiction) that the Pension Claims and the HWT Claims, or any par thereof, rank as a

preferential or priority claim over the claims of ordinary unsecured creditors of Nortel, as a
trust (whether deemed or otherwlse) or a li~n or charge, or under any other legal or equitable

theory. For greater certainty, notwithstanding the foregoing, nothing in this Order shall

release or discharge the Nortel Releasees from any Pension Claims and HWT Claims to the
extent such claims are allowed as ordinary unsecured clais (which claims shall ran as on a

pari passu basis with the unsecured claims of the ordinar unsecured creditors of Nortel)
against the Nortel Releasees pursuant to any claims adjudication procedure established in

these proceedings.

i 7, THIS COURT ORDERS that the Employee Claimants shall not assert, advance or
make any claims of any nature whatsoever against any person or entity whatsoever that could

reasonably be expected to result in a claim over (including, without limitation, a claim for
contribution or indemnity) being made against any of the Releasees or Nortel Releasees with
respect to the subject matter of the release provisions hereof.

CCAA Plan or Subsequent Bankruptcy

18. THIS COURT ORDERS AND DECLARES that under no circumstances shall any
CCAA Plan of Arangement in the Nortel proceedings (the "Plan") be proposed or approved

by the Cour if: (i) the Plan provides for separate classification of any Employee Claimants
from ordinary unsecured creditors of Nortel, including, without limitation, bondholders and

Nortel Networks
'-,Inc.;
" or (ii) the Employee Claimants and the other ordinary unsecured
creditors do not receive the same pari passu treatment of their allowed claims againstNortel
pursuat to the Pian.

SCHEDULE "A"

\5805980.22
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C-36, AS AMNDED

Lawyers for the Applicants
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Jennifer Stam LSUC #46735J
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OGlLVY RENAULT LLP

SETTLEMENT APPROVAL ORDER

Proceeding commenced at Toronto

(COMMRCIAL LIST)

, SUPERIOR COURT OF JUSTICE

ONTARIO

Cour File No: 09-CL-7950

SCHEDULE "C" TO AMENDED AND RESTATED SETTLEMENT AGREEMENT
(ATTACHED)

'~eRTE.L
March M, 2010
Pension 13enefits Guarantee Fund (Ontaro)
c/o Financial SerVices Commission of Ontario
4th
Flöor
5160 Yonge Street
t örontö, ON

M2N6L9
Attention: K. David Gordon, Deputy SupctinteìIdent. PcnsioIJs
bear Sits:
Ilc: Court :File No. 09-UL-1950

In the Matter oftbe Compames' Credtørs Arrangement Act and Nortc
Netwoi-ks Corpotiition et nl (Norte!") .

Thls letter sets out, aInong other thgs, the understanding aiong Nortel, the Monitor and
Financiii Services in his capacity as Admh:istrtorofthe Pension
. Benefis Guarantee Fund concerning the adminstration ofNortel's regi.stered pension
the Superintendent of

plans (the "Pcnsìoii Plans'') and the transition oftbe Pensiön Plans to a new

admiistrator, in order to provide for an orderly, cost effective transition that wil be in
the members of
the Pension Plans.

the best interests of

. Defiüed teJ's used hetdn shall have thê meaing given to them in the agreement made
March, 2010 a copy of
which is attached hereto as Schedule "AU
(the "Amended and Restated Settement Agreement"):

. as oftlie:3c/íray of

1.

this letter
are conditional on (a) the Amended and Resta.ted Settlement Agteement
having been fuly executed and delivered, and (b) the order of the Cour

,ÇonditionaJ UnderstMdipg: It is acknowledged that the terms .of

, appröving .the Amended and Restated Settement Agreement having been
. ..: :~.:

, issued' and entered sub.'1tantially in the forn of the Order attached âs
Schedule "B:'.

2.

Pension Plan Adiinistration: Nòrel wil continue to admiiùster the

pènsion Plan until September 30, 2010 at 11 :59 p.m. Neither Nortel nor
. the Monitor wil
take any steps to initiate a wind up, in whole or in par, of
the Pension Plans with. an effective date prior to October 1, 20 i O. SO long
as Nortel is the adiûsttator of
the Pension Plans, there will be n.o change
to the current asset mix, inVestment policies. or the plan ten's with respect

to the Pension Plans without the consent of the Representative Counsel
and the approv~l of

the Cour.

i

I

.I
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3. Pension Plan TransitiQn; (a) Nortel wil ensure that all books, records, data and other

information relatig to the Pet1sion Plans or beneficial to the administnition or
winding-up of

the Pension Plans'are consolidated ip. Toronto, Ontaro; Canadà by no

later than March 31, 2010; and (b) the Monitor and Nortel will tae all reasonable
. steps, at the 801ec08t and expense of Nortel, to complete the orderly transfer of the
atinisttation of the Pension Plans to a new adistrator appointed. by the

Supertendent effective October I, 2010 (the "New Administrator").
4. Aiended and Restated Settlemeiit Agteement and Settlcment Appoyal Orçjer; The

Superintendent wil not oppose the grantig of an Order substantially in the fonn
atthed hereto as SchedQle "B",

5. Employee Incentive and birector.Charge Order: The Superiten~etit wJll not oppose
the granting of a court order approving (a). any e1!ployee incetitiveprogr,

. including any charge therefor, that is detertined by the Monitor to be reasonable iid
necessary for'the continued operation of Nortel, or (b) the creation of a bust for

persons who accept the directorship of Nortei woridwide subsidiiines in order to
faciltate the restrctuiing, provided that:' (i) such trust is approved and recommended
by tbe M01Útor;(ii) no part of the corpii8 of the trust may be used to pay bonuses or
. any other compensation to the direotors; and (iii) any coqJUS of
the termimition of

the tnist remaining on

the trt reverts to Nortel.

6. Directors: The Supcnntendent conf1nns that as of Jiinüary 15, 2010, he is not aware
ofiuy claims against diectors, offcers or the Monitor, other than such claims as may

arise as a result of the transfer of pension information and other records outside of

Canad.
Please sign and retu the copy ofthis letter attached.
Yours very

attaclnents
15812988

trly,
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NORTEL NETWORKS CORPORATION
Pet:

Per:

Per:

Per:

r.
NORTEL NETWORKS GLOBAL
CORPORATION
Per:

Per:
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NORT'EL N1TWO:RS INTERNATIONAL

C01UO:RTJON .
Per:
I ,,:

Per;

NOnTE NlTWOimS T.ICIlNO.LOGY ,

:e:RPO~~=
. Niimê:spell
Title: President and Controller

EnNST & YOUNG INC., solely in its capacity
as monitor ín the CCAA proceedings ofNortei
11l1d not in îts personal capacity

Pet:

Name:

Tite:

,,

SüPERINTENDENT OF FINANCIA
SERVICES OF ONTARO as ac1inistrtorof
the Pension Benefits Guarantee Fund. without
personal ¡iabilty
Pcr:

Name:
Title:

Pagt: 4

NORTEL NETWORKS INTERNATIONAL
CORPORATION
Per:

Name:
Title:
Per:

Name;

Tite:
NORTEL NETWORKS TECHNOLOGY
CORPORA nON
Per:

Name:

Tite:
ERNST & YOUNG INC., solely in its capacity
as monitor in the CCAA proceedings ofNorte1
and not in its personal capacity

~~~

Per;

Name:
Title:

m 1.t-t- c... A ~ '(l~15ClI'¡a.LG:

f r.r ç; ì ii e.Jç

SUPERINtENDENT OF FINANCIAL
SERVICES OF ONTAIUO as administrator of
the Pensipn Benefits Guarantee Fund. without
personal liabilty

Per:

Name:
Title:
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NORTEL NETWORK INTERNA:IrUNAL

-CÓRlÖRATIOÑ' ,', ,.,.... , ,".,
,'l).et:

NiÍt::.
Title;'

Pet:

Name:
Tile:

NQRTELNETWORKS TECHNOLOGY
CORPORATioN '
Pet:

Niue: .
Title:

:ERNST &; Y9lJNG INC!isòlelyiù.its aiipucity
liS monitqr inthe'CCAAproce:dings ,oJ Norte)
'aiidnot. inJtli.persónal capacity

Por:

,. ".:-~-~..~
'
'7'. . .. .." ,--~\,""" ( .L "
l'ame: V'i,.tf" ¡i~ A, mc.I5cili.~da

'Title:t r.(';/ c.~-\

SUPERITENDENT OF ~'iNANciAL
SERVlCESOF ONTARIO.as ndininistrator of
th~ Pen~ipnBenefits' OÜiliitte Fi.id.Witho,ut

personllliability

.. 'In
'.._' ' .,J. ".,....(; .(4~¡;_'-:,Per'~'",
" .1
- _ ,,"v
l~_
'0;;
~ '.1. , ,
.Nåme~ ' , Dcvi.¿ QQrilOf\

'li1Je: D~ti""t tS~Ú,+..)P;Jn ~'A~

DOCSTOR: 19/1631\2

AND IN TH MATTER OF A PLAN OF COMPROMISE OR ARRNGEMENT OF NORTEL NETWORKS
CORPORATION et al.

IN THE MA ITR OF THE COMPANIES' CREDITORS ARRNGEMENT ACT, R.S.C. 1985, c. C-36, AS
AMENDED

Lawyers for the Applicants

Jennifer Starn LSUC #46735J
Tel: (416) 216-2327
Email: jstamißogiIvvenault.com
Fax: (416) 216-3930

Tel: (416) 216-4870
Email: mforteíaogilvvenault.com

Mario Forte LSUC#: 27293F
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Derrick Tay LSUC#: 21152A
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APPENDIX “F”

,;'

CITATION: Nortel Networks Limited (Re), 2010 ONCA 402
DATE: 20 i 00603
DOCKET: M38748

COURT OF APPEAL FOR ONTARIO
Winkler C,J.O., Goudge and MacPherson JJ.A.

IN THE MATTER OF THE COMPANIES' CREDITORS ARRNGEMENT ACT, R.S.C.
i 985, c. C~36, AS AMENDED

OF COMPROMISE OR ARRNGEMENT OF
NORTEL NETWORKS CORPORATION, NORTEL NETWORKS LIMITED,
NORTEL NETWORKS GLOBAL CORPORATION, NORTEL NETWORKS
INTERNATIONAL CORPORATION AND NORTEL NETWORKS TECHNOLOGY
CORPORATION
AND IN THE MATTER OF A PLAN

Joel Rochon, John Archibald, and Sakie Tambakos. for the Objecting LTD Beneficiaries
Alan B. Merskey, and Suzanne M. Wood, for the Applicants

Mark Zigler, Susan Philpott, and Andrea McKinnon, for the Former Employees and
Disabled Employees of

Norte

i

Barry E. Wadsworth, for the CAW-Canada, and.George Borosh et al
Lyndon Barnes and Adam Hirsh, for the Boards of
Corporation and

Nortel Networks Limited

Directors ofNortel Networks

Richard B. Swan, for the Informal Nortel Noteholder Group
Alex

MacFarlane, for the Official Committee of Unsecured Creditors

Fred Myers, Gale Rubenstein, and Melaney Wagner for the Monitor, Ernst & Young Inc.
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C()llstdøted Il1wríting on :

May 31, 2010

lJl1 Ieatvetq.appea:lû'qm the Q1'r:letpft1ltr I-tfIT,o.tlrtJI,"'eJastiêtt Gepffi:ey'P,

"$UPßrîprCpurt:or';11:iStltt;,d;ateQ.Mtl;rC:h.3X,.ztrio .

MØf:ttWêtz:ofthe

ENDORSEMENT

III Lea:veto'aPPCâld;sdeiiietl.

. .
(2J The 1110vil1gpätties have

not deinonsl1;aì:ed, thçil they have heeusubjected to any

prQGedllralu:ii£a.imess. Tbey haveheeri l'epresented thrOÍl.g. .....höiititl. äCâsë thäthà:s heen

l%lre'£ilJ1'y jttdiciälly iuättiíged/ £1'0111 thcoêgIlñìilg. Tlieireöunsel Rppeptsthesettleincnt,

No ôtherL I'D beneficiaries assert any unfair proCeS$,aiid the.appHcantscaiis1Töw l1óne
Hiattheyhavebeen expösed tö,

(.BJ Nor

have. they been abJetQ show ahy'substaiitive iinfaÌ1J:ess in the'settlel1ent. The

tiibtiohi1iiqgeeKerpispdhis, 4î-scretrøntQcal;eft;lly baI:ane,ë tlJ.eMatt(JLisJiiterests'atstakcifi
allpl'Ç)vÍ1iZ: the Sëtt:I'fUtrel1t. In:: piü' v.fëwliëníaCÍeiÍôdeitiÔ11strábIê 'êlIêÔi"hLdbìïíg:S'O~ T:liê'
settJe111eíl .CallÐothe:.saIfI tone l.ni¡ertscC)ï:iabl~¡

;(41 l'liemptÎpl1 isdisrriisšed.N'Øcöstsâl'C:SQughtwý the: t~esljofltleiit andttöIle ,åfë
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